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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

 

SECURITIES AND EXCHANGE 
COMMISSION, 

) 
) 

 

 )  
Plaintiff, )  

 )  
v. ) Case No. 4:12-cv-80-CEJ 
 )  
BURTON DOUGLAS MORRISS, et al.  )  
 )  

Defendants, and )  
 )  
MORRISS HOLDINGS, LLC, )  
 )  

Relief Defendant. )  
 

MOTION FOR ENTRY OF AN ORDER CONFIRMING THAT INSUREDS ARE 
ENTITLED TO ADVANCEMENT OF DEFENSE EXPENSES UNDER INSURANCE 

POLICY NOTWITHSTANDING ASSET FREEZE ORDER 
 
 Defendant Burton Douglas Morriss (“Morriss”) respectfully requests that this Court enter 

an order confirming that Federal Insurance Company (“Federal”) may advance defense costs on 

behalf of Morris as an insured under an insurance policy purchased by Acartha Group LLC 

(“Acartha”).  Federal has indicated that it is prepared to advance Morriss’s defense costs, subject 

to confirmation by this Court that advancement does not violate this Court’s Order that created 

the Receivership.   

 Therefore, for the reasons set forth in the accompanying Memorandum in support of this 

motion, Morriss respectfully requests that the Court enter an order providing that 

notwithstanding the Court’s orders of January 17, 2012, January 27, 2012, or any other similar 

order which the Court may enter, Federal is authorized to make payments under the Policy up to 

the Policy’s Limit of Liability to or for the benefit of any Insured Persons or for the benefit of an 

Organization for defense costs incurred in connection with this litigation or any related Claim. 
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Respectfully Submitted, 

ASHCROFT HANAWAY, LLC 

 

By:  /s/ Catherine L. Hanaway________                
Catherine L. Hanaway, # 41208MO 
Lisa Ottolini, # 39870MO 
222 S. Central Avenue, Suite 110 
St. Louis, MO 63105 
Phone: (314) 863-7001 
Fax: (314) 863-7008 
chanaway@ashcroftlawfirm.com  
lottolini@ashcroftlawfirm.com 
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CERTIFICATE OF SERVICE 
 
 

I hereby certify that on February 16, 2012, the foregoing was filed electronically with the 
Clerk of the Court to be served by operation of the Court’s electronic filing system upon the 
following: 
 
Stephen B. Higgins 
Brian A. Lamping 
THOMPSON COBURN, LLP 
One US Bank Plaza 
St. Louis, MO 63101 
314-552-6047 
314-552-7047 (fax) 
 
Brian T. James 
Robert K. Levenson 
Adam L. Schwartz 
Securities and Exchange Commission 
801 Brickell Avenue Suite 1800 
Miami, FL 33131 
305-982-6300 
305-536-4146 (fax) 
 
Vicki L. Little 
David S. Corwin 
Sher Corwin LLC 
190 Carondelet Plaza 
Suite 1100 
St. Louis, Missouri 63105 
314-721-5200 
314-721-5201 (fax) 
 

/s/ Catherine L. Hanaway_________________ 
Catherine L. Hanaway, # 41208MO 
Attorney for Defendant Burton Douglas Morriss 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

 
SECURITIES & EXCHANGE COMMISSION  ) 
  Plaintiff,     ) 
        ) 
   v.     ) 
        )  Case No. 4:12-cv-80-CEJ 
BURTON DOUGLAS MORRISS, et al.   )  
  Defendants, and    ) 
        ) 
MORRISS HOLDINGS, LLC,     ) 
  Relief Defendant    ) 
 

ORDER  
 

  
This cause comes before the Court upon a Motion by Defendant Burton Douglas Morriss for 

Confirmation that Defendant Morriss is Entitled to Advancement of Defense Expenses Under 

Insurance Policy Notwithstanding Order Appointing Receiver or Asset Freeze Order.  The Court 

finds that good cause exists for this motion.  Accordingly, 

IT IS ORDERED AND ADJUDGED that the Motion is granted.  The Court holds that 

notwithstanding the Court’s orders of January 17, 2012, January 27, 2012, or any other similar order 

which the Court may enter, Federal Insurance Company is authorized to make payments under the 

Venture Capital Asset Protection Policy No. 8207-6676  (the “Policy”) up to the Policy’s Limit of 

Liability to or for the benefit of Defendant Morriss (or any Insured Persons) or for the benefit of an 

Organization for defense costs incurred in connection with this litigation or any related Claim. 

 DONE AND ORDERED in Chambers in ______________________, Missouri, this ____ 

day of February, 2012. 

______________________________________ 
UNITED STATES DISTRICT JUDGE 

Copies to: Counsel of Record 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

 
SECURITIES & EXCHANGE COMMISSION  ) 
  Plaintiff,     ) 
        ) 
   v.     ) 
        )  Case No. 4:12-cv-80-CEJ 
BURTON DOUGLAS MORRISS, et al.   )  
  Defendants, and    ) 
        ) 
MORRISS HOLDINGS, LLC,     ) 
  Relief Defendant    ) 
 

 
MEMORANDUM IN SUPPORT OF MOTION FOR CONFIRMATION 
THAT DEFENDANT MORRISS IS ENTITLED TO ADVANCEMENT 

OF DEFENSE EXPENSES UNDER INSURANCE POLICY NOTWITHSTANDING ORDER 
APPOINTING RECEIVER OR ASSET FREEZE ORDER 

 
I. INTRODUCTION 

 Defendant Burton Douglas Morriss (“Morriss”) respectfully requests that this Court enter an order 

confirming that Federal Insurance Company (“Federal”) may advance defense costs on behalf of Morris as 

an insured under an insurance policy purchased by Acartha Group LLC (“Acartha”).  Federal has indicated 

that it is prepared to advance Morriss’s defense costs, subject to confirmation by this Court that 

advancement does not violate this Court’s Order that created the Receivership.  Morriss, who is in personal 

bankruptcy, faces severe prejudice if he is not able to use insurance proceeds to begin making payments to 

his defense counsel and to retain an expert to prepare the accounting that this Court has ordered Morriss to 

produce. 

Morriss is a beneficiary of a Director and Officers (D&O) insurance policy that unequivocally 

provides coverage for his defense of this matter.  The policy was purchased long before the SEC filed this 

case.  Now, the Receiver refuses to give her assent to Federal to release funds for Mr. Morriss’s defense.  

The Receiver is attempting to unilaterally rewrite an existing insurance policy.  Federal has informed the 

Receiver that its policy does, in fact, provide coverage for Mr. Morriss’s defense costs and has asked the 
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Receiver to relent to no avail.  Counsel for Mr. Morris sought to reach agreement with the Receiver to 

propose a joint stipulation allowing Federal to advance defense costs, and the Receiver rejected the 

proposal.   

Nearly everyone pays at least verbal homage to the axiom that someone who stands accused in 

court is innocent until proven guilty; however, in this situation, the Receiver obviously believes otherwise.  

The Receiver apparently reasons that because the SEC has made accusations against Mr. Morriss, she has 

the right to deprive him of insurance coverage to which even the insurance carrier believes he is entitled.  

The Receiver would dispossess Mr. Morriss of any ability to retain counsel, to hire an accountant or to 

mount even a scant defense.   

If the Receiver is able to set aside coverage in this situation, D&O policies from coast to coast will 

not be worth the paper on which they are printed.  If, when receivers or trustees are appointed, as they 

frequently are in times of economic stress, receivers are given omnipotent power to ignore the clear terms 

of D&O policies, no officer or director would be safe from litigation peril.  If the Receiver’s interpretation 

of her power prevails, any company facing financial hardships would encounter extreme difficulty in 

finding people willing to face the hazards of management with the prospect that a receiver might later yank 

their D&O coverage out from under them.  The Receiver has taken an extreme position.  Fortunately, 

courts have uniformly affirmed the crucial role of D&O coverage in the economy and have rejected efforts 

by receivers to deprive directors and officers accused of malfeasance of the D&O coverage purchased on 

their behalf when that coverage is most needed. 

II. BACKGROUND 

A. The Insurance Policy 

 Federal issued Venture Capital Asset Protection Policy No. 8207-6676 to Acartha for the Policy 

Period of December 1, 2010 to December 1, 2011 (the “Policy,” a copy of which is attached as Exhibit A).1  

The Policy has a $3,000,000 Aggregate Limit of Liability.  Policy, Declarations, Item 3.  Payment of 

                                                 
1 Capitalized terms used herein not otherwise defined are used as defined in the Policy.  See Policy, § 32 (“Definitions”). 
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defense costs depletes the aggregate limit of liability.  Policy, Declarations (“The limit of liability to pay 

damages or settlements will be reduced and may be exhausted by ‘defense costs.’”) (emphasis removed); § 

11 (“Defense Costs are part of, and not in addition to, the Limits of Liability set forth in Item 3 of the 

Declarations, and the payment by the Company of Defense Costs shall reduce and may exhaust such Limits 

of Liability.”).  A $100,000 Deductible Amount applies to Loss incurred by Acartha, but no Deductible 

Amount applies to Loss incurred by individual Insured Persons.  Policy, Declarations, Item 4, as amended 

by Endorsement 1. 

1. The Insuring Clauses provide coverage to Morriss 

 The Policy has, as is relevant here, three insuring clauses.  Insuring Clause 1 provides that Federal 

“shall pay, on behalf of each Insured Person, Loss for which the Insured Person is not indemnified by the 

Organization and which the Insured Person becomes legally obligated to pay on account of any Claim first 

made against such Insured Person, individually or otherwise, during the Policy Period . . . for a Wrongful 

Act[.]”  Policy, § 1.  Insuring Clause 2 provides that Federal “shall pay, on behalf of the Organization, Loss 

for which the Organization grants indemnification to each Insured Person, as permitted or required by law, 

which the Insured Person becomes legally obligated to pay on account of any Claim first made against such 

Insured Person, individually or otherwise, during the Policy Period . . . for a Wrongful Act[.]”  Policy, § 2.  

Insuring Clause 5, as added by Endorsement 1, provides that Federal “shall pay, on behalf of an 

Organization, Loss for which the Organization becomes legally obligated to pay on account of any Claim 

first made against such Organization during the Policy Period . . . for a Wrongful Act[.]”  Policy, 

Endorsement 1.  Morris is an “Insured Person” under the Policy, which defines the term to include any 

natural person “who was, now is, or shall be a director, officer, general partner, managing general partner, 

managing member, member of a Board of Managers, governors or equivalent executive in an 

Organization[.]”  Policy, § 32. 
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2. The Policy requires Federal to provide current advancement of Morriss’s defense 
costs 

 As is common with D&O insurance, the Policy is not a “duty to defend” policy.  Under the Policy, 

Insureds, like Morriss, must defend themselves.  Policy, §14.  Yet, section 32 of the Policy, as amended by 

Endorsement 10, defines Loss to include defense costs.  The Policy provides that Federal “shall advance 

Defense Costs as provided under Section 15 of this Policy on a current basis.”  Policy, § 14.  Thus, in 

contrast to insurance policies that provide indemnification for costs of defense after resolution of the 

underlying claim and final coverage determinations, under the Policy, Federal must advance covered 

Defense Costs before final resolution of the underlying claims. 

3. The Policy requires Federal to make payment on behalf of Insured Persons before 
payment on behalf of Acartha 

 The Policy contains a priority-of-payments provision, which provides in relevant part: 

(1) In the event of Loss for which payment is due under Insuring Clause 1 and Loss for 
which payment is due under any other Insuring Clause in the Policy, the Company 
shall, upon written request of any Insured Person: 

 
 i. first pay all Loss for which coverage is provided by Insuring  Clause 1; and  
 
 ii. then, and only to the extent of the remaining Limit of Liability 

 available, if any, after payment under i. above, pay such other Loss  for 
which coverage is provided under any other Insuring Clause  under this Policy. 

 
(2) Except as otherwise provided in this Endorsement, [Federal] may pay Loss as it 

becomes due without regard to the potential for other future payment obligations 
under this Policy. 

Policy, Endorsement 11.  Accordingly, Federal is required to advance defense costs on behalf of an 

individual even if Acartha is seeking coverage at the same time or believes it may be subject to another 

Claim at some later date. 

B. Pre-Receivership Activity 

 On September 15, 2011 the SEC issued an Order Directing Private Investigation and Designating 

Officers to Take Testimony against Acartha and certain related entities, which commenced an investigation 

into Acartha (the “SEC Investigation”).  As part of the SEC Investigation, the SEC subsequently issued 
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subpoenas seeking testimony from Morriss, Dixon Brown, Christopher Aliprandi, David Truetzel, John 

Wehrle, and Robert Wetzel. 

 Acartha tendered the SEC Order to Federal and requested coverage for defense of itself and two of 

the individuals in connection with the SEC Investigation.  Federal replied by correspondence dated 

November 23, 2011 accepting the SEC Investigation as a Claim as to Acartha, Morriss, and Brown and 

agreed to begin advancing to Acartha an allocated portion of defense costs, in excess of the deductible, 

incurred on their behalf. 

 On November 29, 2011, Ron Nixon, as Co-Trustee of the Bailey Quin Daniel 1991 Trust, and 

others filed suit against Morriss, Acartha, and a related entity in Missouri state court (the “Nixon 

litigation”).  Acartha tendered the Nixon litigation to Federal and requested coverage in connection with the 

defense of itself and Morriss.  Federal replied by correspondence dated December 20, 2011 accepting the 

Nixon litigation as a Related Claim and agreed to begin advancing to Acartha an allocated portion of 

defense costs in excess of the deductible incurred on the defendants’ behalf. 

C. The SEC Litigation and the Receivership Order 

 The SEC initiated this litigation against Acartha and Morriss by Complaint dated January 17, 2012.  

On January 17, 2012, this Court granted the SEC’s ex parte motion and, by Order Appointing Receiver, 

appointed Claire M. Schenk to be the Receiver and directed her to take possession of and hold all property 

of Acartha.  Doc. 16.  The Order Appointing Receiver provides that “[d]uring the period of this 

receivership, all persons . . . are enjoined . . . from in any way disturbing the assets or proceeds of the 

receivership,” and that “[t]itle to all property, . . . all contracts, [and] rights of action . . . of the Investment 

Entities and their principals  . . . is vested by operation of law in the Receiver.”  Order Appointing 

Receiver, ¶¶ 15, 17. 

 On January 17, 2012, this Court entered an Asset Freeze Order (Doc. 17) which, among other 

things, restrained Acartha’s directors, officers, agents, “and those persons in active concert or participation 

with any one or more of them . . . from, directly or indirectly, transferring, . . . receiving, . . . liquidating or 
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other otherwise disposing of, or withdrawing any assets or property . . . owned by, controlled by, or in the 

possession of” Acartha, and which further provides that “[a]ny financial . . . institution or other person or 

entity . . . holding any such funds or other assets, in the name, for the benefit or under the control of 

[Acartha], directly or indirectly, held jointly or singly, . . . shall hold and retain within its control and 

prohibit the withdrawal, removal, transfer, disposition . . . or other disposal of any such funds or other 

assets.”  Asset Freeze Order, pp. 2-3. 

 Federal provided its current coverage position with respect to the SEC action by letter dated 

February 13, 2012 (copy attached as Exhibit B).  As more fully described in the Letter, subject to a 

reservation of rights and the satisfaction of other Policy conditions, Federal has agreed to advance defense 

costs under the Policy, including consenting to representation of Morriss in connection with the SEC’s civil 

complaint by Catherine Hanaway of The Ashcroft Law Firm, LLC d/b/a Ashcroft Hanaway and agreeing to 

advance on a current basis allocated defense costs incurred by counsel on behalf of Morriss. 

 Morriss has incurred and continues to incur defense fees and costs in connection with this litigation.  

If Morriss is not able to access insurance proceeds, he faces immediate, extreme prejudice, including but 

not limited to the possibility that his counsel will seek to withdraw and leave him unrepresented.2  Even if 

Morriss’s counsel were to continue representation in this extremely complicated matter without payment, 

conducting the defense will require paying third-party vendors and other professionals to perform tasks 

such as document analysis, storage, and production.  Until Morriss knows whether he will be able to 

arrange for payment to such vendors, work on his defense cannot meaningfully progress—which not only 

works to prejudice Morriss, but also delays the Receiver’s (and the SEC’s) ability to receive discovery 

responses from Morriss.  Without the assurance of access to insurance proceeds, Morriss has not been able 

to retain an accountant to review the records necessary to compile the Court-ordered accounting. 

                                                 
2 Mr. Morriss’ has filed for personal bankruptcy, Case No. 12-40164-659.  In an abundance of caution and an effort to be 
fully transparent with this Court and the bankruptcy court, counsel for Mr. Morriss will file a retention application with the 
bankruptcy court disclosing the proposed source of counsel’s retainer and the advancement of defense costs by Federal on 
Mr. Morriss’ behalf. 
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III. ARGUMENT 

 The insurance policy is a contract and should be interpreted as a contract would be interpreted.  

Med. Protective Co. v. Bubenik, 594 F.3d 1047, 1051 (8th Cir. 2010) (applying Missouri law) (“If the 

language of the [insurance] contract is clear and unambiguous, it must be enforced as written.”); Flomerfelt 

v. Cardiello, 997 A.2d 991, 996 (N.J. 2010) (“An insurance policy is a contract that will be enforced as 

written when its terms are clear in order that the expectations of the parties will be fulfilled.”).3 

 The Policy contains plain and unambiguous provisions on the payment of defense costs.  When an 

Insured Person, such as Morriss, tenders covered defense costs to Federal, Federal shall advance payment 

of those defense costs “on a current basis.”  Policy, §14.  If other Insured Persons or Acartha itself seeks 

advancement of covered defense costs, they also have a right to have Federal advance proceeds of the 

Policy.  Federal must make payments immediately, regardless of the potential for future claims against the 

Policy proceeds.  Policy, Endorsement 11 (Federal “may pay Loss as it becomes due without regard to the 

potential for other future payment obligations under this Policy”). 

A. Receivership Case Law 

 While cases analyzing advancement of D&O policy proceeds in the context of a non-bankruptcy 

receivership are limited, courts that have examined such cases have concluded that D&O insurance 

proceeds are not subject to a receiver’s control.  Bankruptcy receiver cases are far more numerous and 

come to the same conclusion. 

 A federal district court faced with nearly identical circumstances in connection with a receivership 

over the assets of Stanford International Bank and related entities allowed advancement of defense 

expenses on behalf of insured individuals notwithstanding the receiver’s opposition.  See S.E.C. v. Stanford 

Int’l Bank, Ltd., No. 3:09-cv-298, 2009 U.S. Dist. Lexis 124377, at **19-21 (N.D. Tex. Oct. 9, 2009) (copy 

attached as Exhibit C).  In the Stanford receivership, as here, the district court appointed a receiver over the 
                                                 
3 Acartha and Federal contemplated that New Jersey law would apply to the Policy.  See, e.g., Policy, Declarations, Item 1 
(Policy issued to New Jersey address); Policy, Endorsement 12 (“New Jersey Amendatory Endorsement”).  However, 
neither the parties nor the Court need address choice-of-law issues at this time because New Jersey and Missouri law both 
provide that courts must enforce unambiguous insurance policies as written. 
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entities’ property and entered an asset freeze order that, while drafted with broad terms, did not specifically 

address whether Stanford officers who were accused of malfeasance by the SEC would be covered by an 

existing D&O liability insurance.  The court-appointed Receiver argued robustly that the Stanford officer 

should not have access to the coverage.  As is the case here, the relevant insurance program provided for 

both individual coverage and entity coverage.  However, unlike this case, the Stanford policies did not 

contain a priority of payments provision directing the insurer to pay covered amounts on behalf of the 

individuals before the entities. 

 Even without a priority of payments provision, the Court held that its receivership and asset freeze 

Order did not prohibit the insurer from “disbursing policy proceeds to fund directors’ and officers’ defense 

costs in accordance with the D&O policies’ terms and conditions.”  Id. at *22.  (The court did not decide 

whether the policy proceeds were part of the receivership estate, holding that even if they were, they would 

be made available to the directors and officers.  Id. at **11-12.)  The receiver had argued that “allowing 

defense costs would deplete policy limits,” and therefore “decrease the coverage dollars eventually 

available for distribution to Stanford investors.”  Id. at *19.  The court rejected this argument, explaining 

that “at this point the possibility that the D&O proceeds might one day be paid into the receivership does 

not justify denying directors’ and officers’ claims.”  Id. at *20.  The court found that any claim the receiver 

had to insurance proceeds “is presently hypothetical,” noting that the receiver had not sought 

reimbursement of specific defense expenses, and that serious coverage issues would have to be resolved if 

the receiver did seek coverage under the policy.  Id. at **20-21.   

The Stanford court stressed that while the receivership’s claim was speculative, the directors’ and 

officers’ claims to the policy proceeds were both real and imminent.  The Court also addressed the 

immense harm that would be visited on accused officers and directors if their access to a D&O policy were 

cut off: 

The Court finds it in the interest of fairness to allow directors and officers to access 
insurance proceeds to which they are entitled for several reasons.  First, although the Court 
is sensitive to concerns about preserving coverage dollars for aggrieved investors, the 
receivership’s claim to the policy proceeds is presently speculative.  Second, the directors 
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and officers, many of whom deny any knowledge of fraudulent activities, relied on the 
existence of coverage.  They expected that D&O proceeds would afford them a defense 
were they to be accused of wrongdoing in the course of duty.  The potential harm to them if 
denied coverage is not speculative but real and immediate: they may be unable to defend 
themselves in civil actions in which they do not have a right to court-appointed counsel. 
   

Id. at *21.  It was not lost on the Court that the fundamental purpose of D&O coverage was at issue.  The 

court therefore concluded that it would permit payment of defense costs out of the policy proceeds – even 

in the absence of a priority of payments provision – regardless of whether or not those proceeds were part 

of the receivership estate. 

 The reasons the Stanford court gave for permitting advancement of defense costs apply to Morriss’s 

need for the Policy proceeds.  The Receiver’s claims to coverage are largely speculative—while a Claim 

against Acartha exists, the Receiver has not requested coverage in connection with ongoing Defense Costs 

that may exist, and it is unclear what amounts, if any, the Receiver seeks under the Policy in connection 

with Acartha’s past defense costs and indemnification obligations.  More importantly, Morriss relied on the 

existence of coverage to be able to defend himself against accusations of wrongdoing.  Morriss faces “real 

and immediate” harm if he does not receive coverage for his defense costs.  Thus, the Court should permit 

Federal to advance defense costs for the same reasons that the Stanford court permitted advancement.  

Indeed, the case for advancement is even stronger here because the Stanford policies did not contain a 

priority of payments provision favoring individual insureds over the entities as is present in the Federal 

policy covering Morriss. 

 In another receivership case, the court had to decide “whether the proceeds of a liability insurance 

policy that covers two groups of coinsureds—one group in receivership, and one not—may be distributed 

to the insureds that are not in receivership without violating receivership law.”  Executive Risk Indemnity, 

Inc. v. Integral Equity, L.P., No. 3:03-cv-269, 2004 WL 438936, at *13 (N.D. Tex. Mar. 10, 2004) (not 

reported in F. Supp. 2d).  The Court concluded that the policy proceeds were not property subject to its 

receivership orders.  The Court first noted the dearth of case law on the issue in the receivership context, 

and therefore looked to “precedent on a closely related issue—the treatment of liability insurance proceeds 
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in the context of bankruptcy.”  Id.  Looking to Fifth Circuit precedent, the Court reasoned that the proceeds 

from the policy were only owed in connection with successful claims by third parties or with the costs of 

defending against such claims.  Id. at *14.  The receivership itself had no claim on the proceeds to seek to 

repay creditors directly.  Id.  Therefore, the Court held, “payment by [the insurance company] of the 

Defense Expenses and any subsequent additional Loss from a settlement or judgment in the [underlying] 

action will not violate the Receivership Order or applicable law.”  Id.  Thus, the Court found that payment 

of liability insurance policy proceeds to parties not in receivership would not violate a receivership order.4 

 B. Bankruptcy Case Law 

The Integral Equity court relied on the closely analogous context of bankruptcy and looked to Fifth 

Circuit precedent on that issue.  This Court can likewise look to applicable bankruptcy precedent.  A 

frequent issue in bankruptcy cases is whether policy proceeds under a D&O Policy are available to insured 

persons where the named insured entity is in bankruptcy.  Whenever a bankruptcy petition is filed, the 

bankruptcy code provides for an automatic stay, which bars “any act to obtain possession of property of the 

estate or of property from the estate or to exercise control over property of the estate[.]”  11 U.S.C. § 362.  

In general, under the Code’s broad definition of a debtor’s estate, insurance policies that name the debtor 

are considered to be property of the estate.  See generally National Union Fire Insurance Company of 

Pittsburgh, Pa. v. Titan Energy, Inc. (In re Titan Energy, Inc.), 837 F.2d 325, 329 (8th Cir. 1988).  

However, the issue here is not who owns the Policy, but rather who is entitled to the Policy’s proceeds.   

It is a basic tenet of bankruptcy law that the bankruptcy estate is limited to the rights held by the 

debtor at the time of filing.  See generally Moody v. Amoco Oil Co., 734 F.2d 1200, 1213 (7th Cir. 1984) 

(“[S]ection 541(a) provides that a debtor’s estate consists of ‘all legal or equitable interests of the debtor in 

property as of the commencement of a case.’  Thus, whatever rights a debtor has in property at the 

commencement of the case continue in bankruptcy—no more, no less.  Section 541 ‘is not intended to 
                                                 
4 In McAninch v. Wintermute, the Eighth Circuit addressed whether a former bank director was entitled to 
coverage under the D&O policy obtained by the now-defunct bank.  491 F.3d 759 (8th Cir. 2007).  Although the 
FDIC had been appointed receiver of the bank, nothing in the court’s opinion indicates that this was a relevant 
consideration to addressing whether there was coverage for the director. 
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expand the debtor’s rights against others more than they exist at the commencement of the case.’”) (quoting 

legislative history);  see also N.S. Garrott & Sons v. Union Planters National Bank of Memphis (In re N.S. 

Garrott & Sons), 772 F.2d 462, 467 (8th Cir. 1985) (“The estate succeeds to only such title and rights in the 

property as the debtor had at the time the petition was filed.”).   

In this case, whatever rights Acartha – and thus a Receiver or Trustee – would have in the Policy 

are limited by the Priority of Payments provision.  Under this provision, the insurer is required to “first 

pay” covered losses under Insuring Clause 1, and then, “and only to the extent of the remaining Limit of 

Liability available, if any,” it may pay any other covered losses.  Thus, any right to policy proceeds that 

Acartha or the Receiver might have is subordinate to the coverage for Morriss and other insured persons 

under Insuring Clause 1.   

In similar cases, the federal courts have uniformly held that where there is a Priority of Payments 

(or “Order of Payments”) provision, the advancement of defense costs (or other policy proceeds) to an 

insured person does not violate any bankruptcy stay.  A bankruptcy court recently addressed a nearly 

identical situation.  In re Downey Financial Corp., 428 B.R. 595 (Bankr. D. Del. 2010).  As the court 

observed, the bankruptcy code “is not intended to expand the debtor’s rights against others beyond what 

rights existed at the commencement of the case.”  Id. at 607 (citations omitted).  The D&O policy at issue 

in Downey Financial contained a Priority of Payment clause similar to the one in the Federal policy here.  

The Court therefore held that to the extent the bankruptcy trustee had any interest in the policy, it was 

subordinate to the coverage provided to the individual insureds.  The court explained:  

To the extent the Trustee has any interest in the Policy, his interest is limited to Coverages 
B(i) and B(ii).  However, Clause 22 clearly provides that Coverages B(i) and B(ii)—entity 
and indemnification coverages, respectively—are, under all circumstances, junior to 
Coverage A, which provides direct coverage to the Insureds.  Indeed, Clause 22 explicitly 
states that the Policy’s priority scheme is not affected by a bankruptcy filing.  This is 
significant because were the Court to hold that the Policy proceeds are property of the estate 
and, thus, subject to the automatic stay, the trustee would have “greater rights in the [Policy 
proceeds] than the debtor had before filing for bankruptcy.”  Prior to bankruptcy, there was 
no means by which the Debtor’s interests in Coverages B(i) or B(ii) could become superior 
to, or even equal to, the Insureds’ interest in Coverage A.  Were the Court to hold that the 
Policy proceeds are property of the estate, however, there would be a means by which the 
trustee’s interests in Coverages B(i) and B(ii) could become at least equal to the Insureds’ 
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interest in Coverage A.  Specifically, the trustee’s interests in Coverages B(i) and B(ii) 
would become at least equal to the Insureds’ interest in Coverage A if the Court ruled that 
the Policy proceeds were property of the estate and refused to grant stay relief. 

 
Id. at 608 (emphasis in original) (footnotes and citations omitted).  The Court therefore held that the policy 

proceeds were not property of the estate.  Id.5  The situation in Downey Financial is on all fours with the 

facts in this case.  As the court in Downey Financial recognized, the individual insureds had priority over 

the policy’s proceeds, regardless of any corporate bankruptcy, under the clear terms of the policy itself.  

Therefore, they could not properly be considered to be assets of the estate subject to the automatic stay.   

A bankruptcy court in Florida reached the same conclusion in In re Laminate Kingdom, LLC, 2008 

WL 1766637 (Bankr. S.D. Fla. Mar. 13, 2008) (not reported in B.R.).  As that court noted, “[i]n 

determining a property interest in an insurance policy, courts are guided by the language and scope of the 

policy at issue,” and that “[t]ypically, the proceeds of a directors and officers liability insurance policy are 

not considered property of a bankruptcy estate.”  Id. at *2.  Like the Policy at issue here, the policy in 

Laminate Kingdom insured both the entity and its officers and directors, but – again, like the Policy in this 

case – there was a clear Priority of Payments provision.  The court acknowledged that the policy did 

provide entity coverage, but found that interest insufficient to render the policy proceeds part of the 

bankruptcy estate: 

Having noted that distinction, the Court believes the depletion of proceeds to pay the Costs 
of Defense does not diminish the protection afforded the estate’s assets under the terms of 
the Policy.  The Policy’s “Priority of Payments Endorsement” specifically requires that the 
proceeds be used first to pay non-indemnifiable loss for which coverage is provided under 
Coverage A of this Policy, which coverage includes the Costs of Defense.  Then, only after 
such payments are made, and only if proceeds remain after payment of such Costs of 
Defense, will the Trustee or the estate be paid any proceeds.  Thus, under the language of 
the Policy itself, the estate has only a contingent, residual interest in the Policy’s proceeds; 
and, payment of the proceeds in accordance with the “Priority of Payments Endorsement” 
does not diminish the protection the Policy affords the estate, as such protection is only 
available after the Costs of Defense are paid. 

                                                 
5 The court further held that even if the policy proceeds were considered to be property of the estate, there was 
sufficient cause to lift the stay under the circumstances.  Id. at 608-09. 
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Id. at *3 (emphasis in original).  The court therefore held that the policy proceeds were not part of the estate 

and not subject to an automatic stay.  Even if the policy were to be considered estate property, the court 

found there was cause to grant relief from the stay, because the very essence of D&O insurance policies 

was at stake: 

In the present case, “cause” exists for granting relief from the stay to permit Carolina to 
advance the Defense Costs to Laminate’s Directors and Officers under the Policy.  As 
stated by the New York Bankruptcy Court: “D & O policies are obtained for the protection 
of individual directors and officers .... in essence and at its core, a D & O policy remains a 
safeguard of officer and director interests and not a vehicle for corporate protection.”  In re 
First Central Financial Corp., 238 B.R. 9, 16 (Bankr. E.D.N.Y. 1999). 

Id. at *4.  “Indeed,” the court added, “the Bankruptcy Court of New York cautioned that ‘bankruptcy courts 

should be wary of impairing the contractual rights of directors and officers even in cases where the policies 

provide entity coverage.’”  Id. (citation omitted).6 

The court quoted approvingly from prior bankruptcy cases in which the courts acknowledged the 

trustee’s concern that the estates have access to the policy proceeds as well.  Id.  In one of those cases, the 

court explained: 

. . .  The Trustee’s real concern is that payment of defense costs may affect his rights as a 
plaintiff seeking to recover from the D & O Policy rather than as a potential defendant 
seeking to be protected by the D & O Policy.  In this way, Trustee is no different than any 
third party plaintiff suing defendants covered by a wasting policy.  No one has suggested 
that such a plaintiff would be entitled to an order limiting the covered defendants’ rights to 
reimbursement of their defense costs. 

The bottom line is that the Trustee seeks to protect the amount he may receive in his 
suit against the directors and officers while limiting coverage for the defense costs of the 
directors and officers.  This is not what the directors and officers bargained for. In bringing 
the action against the directors and officers, the Trustee knew that the proceeds could be 
depleted by legal fees and he took that chance.  The law does not support the Trustee’s 
request to regulate defense costs. 

In re Allied Digital Technologies, Corp., 306 B.R. 505, 513 (Bankr. D. Del. 2004). 

                                                 
6 Any attempt to deprive Mr. Morriss of his chosen counsel might also implicate the Sixth Amendment’s right to 
counsel.  See United States v. Stein, 541 F.3d 130 (2d Cir. 2008) (accounting firm employees’ Sixth Amendment 
rights were violated where government conduct caused employer to restrict advancement of legal fees to 
employees, and indictment had to be dismissed, even though state actor conduct occurred pre-indictment). 
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 In these and other cases, the courts have refused to deprive corporate officers and directors of 

insurance benefits to which they are contractually entitled.  This is especially true in those cases where, as 

here, there is a clear “Priority of Payments” provision in the policy.  A contrary rule would undermine the 

very purpose of D&O coverage, which is to protect an entity’s officers and directors, even (or perhaps 

especially) when the entity is in financial trouble: 

D & O policies are obtained for the protection of individual directors and officers.  . . .  In 
essence and at its core, a D & O policy remains a safeguard of officer and director interests 
and not a vehicle for corporate protection. 

In re First Cent. Financial Corp., 238 B.R. 9, 16 (Bankr. E.D.N.Y. 1999).  See also Miller v. McDonald (In 

re World Health Alternatives, Inc.), 369 B.R. 805, 811 (Bankr. D. Del. 2007) (trustee failed to demonstrate 

likelihood of success on merits in establishing that policy proceeds were included in property of estate 

where, among other things, policy included a “Priority of Payments” provision); In re Enron Corp., No. 01-

16034 (AJG), 2002 WL 1008240 (Bankr. S.D.N.Y. May 17, 2002) (unreported order and transcript of April 

11, 2002 hearing) (recognizing that by operation of the priority of payments provision the debtors’ right to 

entity and indemnification coverage is expressly subordinated to the directors’ and officers’ right to direct 

liability coverage) (copy attached as Exhibit D); In re Lernout & Hauspie Speech Prods., N.V., Case Nos. 

00-4397 through 00-4399 (JHW), pp. 44, 47 (Bankr. D. Del. May 8, 2001) (transcript of May 8, 2001 

hearing) (finding that under the priority of payments provision the directors and officers have first priority 

to payment of policy proceeds under the direct liability coverage) (copy attached as Exhibit E); cf. 

Duchow’s Boat Ctr. v. Interstate Fire & Cas. Ins. Co. (In re SportStuff, Inc.), 430 B.R. 170, 178 (B.A.P. 

8th Cir. 2010) (holding that court approval of settlement between insurer and bankrupt entity that purported 

to cut off other insureds’ independent rights to a defense under the policy was an abuse of discretion)  

 Even when the applicable policy does not contain a priority of payments provision, courts routinely 

find that cause exists to permit advancement.  “Courts faced with similar situations have commonly granted 

relief from stay to allow directors and officers to receive payment for their defense costs.”  In re Beach 

First Nat. Bancshares, Inc., 451 B.R. 406, 410 (Bankr. D.S.C. 2011); see also Groshong v. Sapp (In re 
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Mila, Inc.), 423 B.R. 537, 545 (B.A.P. 9th Cir. 2010) (affirming bankruptcy court’s grant of relief from stay 

because “defense losses were clear, immediate, and ongoing, while Trustee could only show hypothetical 

or speculative indemnification claims”); In re Pasquinelli Homebuilding, LLC, --- B.R. ----, 2012 WL 

147949, at *4 (Bankr. N.D. Ill. Jan. 17, 2012) (“In the context of liability insurance proceeds, courts 

commonly grant such relief to allow payment of defense costs[.]”); In re Taylor Bean & Whitaker Mortg. 

Corp., No. 3:09-bk-07047, 2011 WL 6014089 (Bankr. M.D. Fla. Oct. 11, 2011) (copy attached as Exhibit 

F) (“The Court is not obligated to postpone payments contractually owed to the former directors and 

officers based on mere hypothetical claims that may never be asserted and the possibility that coverage 

determinations may be reversed at some point in the future.”); In re Allied Digital Techs. Corp., 306 B.R. at 

513 (“It is not uncommon for courts to grant stay relief to allow payment of defense costs or settlement 

costs to directors and officers, especially when there is no evidence that direct coverage of the debtor will 

be necessary.”). 

 In contrast to all of this authority, Morriss is unaware of any case in which a court has held in 

similar circumstances that individuals entitled to coverage under a directors’ and officers’ policy were not 

entitled to receive payments to fund immediate expenses of defense.  In her communications with Morriss 

regarding this issue, the Receiver has cited no such case in spite of being asked to do so.  Accordingly, the 

court should permit Federal to advance defense costs on behalf of Insureds, including Morriss. 

IV. CONCLUSION 

 The Court should enforce Morriss’s rights under the unambiguous language of the Federal Policy 

lest Morriss suffer immediate and severe prejudice.  Regardless of whether the Court’s orders cover the 

Policy proceeds in the first instance, ample cause exists to permit Federal to make payments on behalf of 

Morriss (and any other Insured Person against whom a Claim may be asserted).  Accordingly, Morriss 

respectfully requests that the Court enter an order providing that notwithstanding the Court’s orders of 

January 17, 2012, January 27, 2012, or any other similar order which the Court may enter, Federal is 

authorized to make payments under the Policy up to the Policy’s Limit of Liability to or for the benefit of 
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any Insured Persons or for the benefit of an Organization for defense costs incurred in connection with this 

litigation or any related Claim. 

Respectfully Submitted, 

ASHCROFT HANAWAY, LLC 

By:  /s/ Catherine L. Hanaway________                
Catherine L. Hanaway, # 41208MO 
Lisa Ottolini, # 39870MO 
222 S. Central Avenue, Suite 110 
St. Louis, MO 63105 
Phone: (314) 863-7001 
Fax: (314) 863-7008 
chanaway@ashcroftlawfirm.com  
lottolini@ashcroftlawfirm.com 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on February 16, 2012, the foregoing was filed electronically with the Clerk of 
the Court to be served by operation of the Court’s electronic filing system upon the following: 
 
Stephen B. Higgins    Vicki L. Little   
Brian A. Lamping    David S. Corwin 
THOMPSON COBURN, LLP   Sher Corwin LLC 
One US Bank Plaza    190 Carondelet Plaza 
St. Louis, MO 63101     Suite 1100 
314-552-6047      St. Louis, Missouri 63105 
314-552-7047 (fax)     314-721-5200 
      314-721-5201 (fax) 
Brian T. James 
Robert K. Levenson 
Adam L. Schwartz 
Securities and Exchange Commission 
801 Brickell Avenue Suite 1800 
Miami, FL 33131 
305-982-6300 
305-536-4146 (fax) 
 
 
 
 
 

/s/ Catherine L. Hanaway_________________ 
Catherine L. Hanaway, # 41208MO 
Attorney for Defendant Burton Douglas Morriss 

Case: 4:12-cv-00080-CEJ   Doc. #:  73    Filed: 02/16/12   Page: 16 of 16 PageID #: 2898

mailto:chanaway@ashcroftlawfirm.com
mailto:lottolini@ashcroftlawfirm.com


Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 1 of 48 PageID #: 2899



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 2 of 48 PageID #: 2900



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 3 of 48 PageID #: 2901



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 4 of 48 PageID #: 2902



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 5 of 48 PageID #: 2903



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 6 of 48 PageID #: 2904



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 7 of 48 PageID #: 2905



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 8 of 48 PageID #: 2906



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 9 of 48 PageID #: 2907



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 10 of 48 PageID #: 2908



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 11 of 48 PageID #: 2909



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 12 of 48 PageID #: 2910



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 13 of 48 PageID #: 2911



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 14 of 48 PageID #: 2912



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 15 of 48 PageID #: 2913



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 16 of 48 PageID #: 2914



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 17 of 48 PageID #: 2915



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 18 of 48 PageID #: 2916



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 19 of 48 PageID #: 2917



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 20 of 48 PageID #: 2918



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 21 of 48 PageID #: 2919



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 22 of 48 PageID #: 2920



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 23 of 48 PageID #: 2921



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 24 of 48 PageID #: 2922



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 25 of 48 PageID #: 2923



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 26 of 48 PageID #: 2924



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 27 of 48 PageID #: 2925



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 28 of 48 PageID #: 2926



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 29 of 48 PageID #: 2927



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 30 of 48 PageID #: 2928



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 31 of 48 PageID #: 2929



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 32 of 48 PageID #: 2930



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 33 of 48 PageID #: 2931



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 34 of 48 PageID #: 2932



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 35 of 48 PageID #: 2933



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 36 of 48 PageID #: 2934



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 37 of 48 PageID #: 2935



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 38 of 48 PageID #: 2936



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 39 of 48 PageID #: 2937



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 40 of 48 PageID #: 2938



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 41 of 48 PageID #: 2939



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 42 of 48 PageID #: 2940



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 43 of 48 PageID #: 2941



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 44 of 48 PageID #: 2942



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 45 of 48 PageID #: 2943



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 46 of 48 PageID #: 2944



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 47 of 48 PageID #: 2945



Case: 4:12-cv-00080-CEJ   Doc. #:  73-1    Filed: 02/16/12   Page: 48 of 48 PageID #: 2946



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 1 of 15 PageID #: 2947

BJFusco
Typewritten Text

BJFusco
Typewritten Text

BJFusco
Typewritten Text
EXHIBIT B

BJFusco
Typewritten Text

BJFusco
Typewritten Text

BJFusco
Typewritten Text

BJFusco
Typewritten Text

BJFusco
Typewritten Text

BJFusco
Typewritten Text



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 2 of 15 PageID #: 2948



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 3 of 15 PageID #: 2949



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 4 of 15 PageID #: 2950



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 5 of 15 PageID #: 2951



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 6 of 15 PageID #: 2952



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 7 of 15 PageID #: 2953



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 8 of 15 PageID #: 2954



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 9 of 15 PageID #: 2955



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 10 of 15 PageID #: 2956



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 11 of 15 PageID #: 2957



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 12 of 15 PageID #: 2958



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 13 of 15 PageID #: 2959



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 14 of 15 PageID #: 2960



Case: 4:12-cv-00080-CEJ   Doc. #:  73-2    Filed: 02/16/12   Page: 15 of 15 PageID #: 2961



Page 1 

 
 

25 of 35 DOCUMENTS 
 

SECURITIES AND EXCHANGE COMMISSION, Plaintiff, v. STANFORD IN-
TERNATIONAL BANK, LTD., et al., Defendant. 

 
Civil Action No. 3:09-CV-298-N 

 
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF 

TEXAS, DALLAS DIVISION 
 

2009 U.S. Dist. LEXIS 124377 
 
 

October 9, 2009, Decided  
October 9, 2009, Filed 

 
SUBSEQUENT HISTORY: Decision reached on ap-
peal by SEC v. Janvey, 2010 U.S. App. LEXIS 25873 (5th 
Cir. Tex., Dec. 17, 2010) 
 
PRIOR HISTORY: SEC v. Stanford Int'l Bank, Ltd., 
2009 U.S. Dist. LEXIS 130930 (N.D. Tex., Apr. 20, 2009) 
 
COUNSEL:  [*1] For Securities and Exchange Com-
mission, Plaintiff: David B Reece, LEAD ATTORNEY, 
D Thomas Keltner, J Kevin Edmundson, Michael D 
King, Steve J Korotash, US Securities & Exchange 
Commission, Fort Worth, TX. 
 
For United States (IRS), Intervenor Plaintiff: Manuel P 
Lena, Jr, LEAD ATTORNEY, Michael D Powell, US 
Department of Justice, Dallas, TX. 
 
For Stanford International Bank Ltd, Stanford Group 
Company, Stanford Capital Management LLC, Stanford 
Financial Group, Defendants: Ruth Brewer Schuster, 
LEAD ATTORNEY, The Brewer Law Group PLLC, 
Washington, DC; Alan J Yee, Johanna Gabrielle Myers, 
The Brewer Law Group PLLC, Houston, TX; Lauren G 
Walsh, PRO HAC VICE, The Gulf Law Group PLLC, 
Washington, DC. 
 
For R Allen Stanford, Defendant: Ruth Brewer Schuster, 
LEAD ATTORNEY, The Brewer Law Group PLLC, 
Washington, DC; Alan J Yee, Johanna Gabrielle Myers, 
The Brewer Law Group PLLC, Houston, TX; Bradley W 
Hoover, Jacks C Nickens, Richard P Keeton, Nickens 
Keeton Lawless Farrell & Flack, Houston, TX; Dick 
DeGuerin, DeGuerin & Dickson, Houston, TX; John W 

Schryber, PRO HAC VICE, Patton Boggs LLP, Wash-
ington, DC; Lauren G Walsh, PRO HAC VICE, The 
Gulf Law Group PLLC, Washington, DC; Lee H Shid-
lofsky, Visser  [*2] Shidlofsky LLP, Austin, TX; Mi-
chael D Sydow, Sydow & McDonald LLP, Houston, TX; 
Paul D Flack, PRO HAC VICE, Nickens Keeton Law-
less Farrell & Flack, Houston, TX; Ronald E Cook, Cook 
& Roach, Houston, TX; Shannon W Conway, Patton 
Boggs LLP, Dallas, TX. 
 
For James M Davis, Defendant: David M Finn, LEAD 
ATTORNEY, Milner & Finn, Dallas, TX. 
 
For Laura Pendergest-Holt, Defendant: Jeffrey M Tillot-
son, LEAD ATTORNEY, Chris J Akin, Lynn Tillotson 
Pinker & Cox LLP, Dallas, TX; Lee H Shidlofsky, 
LEAD ATTORNEY, Visser Shidlofsky LLP, Austin, 
TX; Brent R Baker, Erik A Christiansen, PRO HAC 
VICE, Parsons Behle & Latimer, Salt Lake City, UT; 
John D Volney, Lynn Tillotson & Pinker, Dallas, TX. 
 
For Randi Stanford, Respondent: Joe Kendall, LEAD 
ATTORNEY, Kendall Law Group LLP, Dallas, TX. 
 
For Rebecca Reeves-Stanford, Respondent: Jeronimo 
Valdez, LEAD ATTORNEY, Valdez | Washington LLP, 
Dallas, TX; Bradford Cohen, Cohen Law, Fort Lauder-
dale, FL. 
 
For Farmers & Merchants Bank, Intervenor Defendant: 
Ashley T Parrish, LEAD ATTORNEY, Cantey Hanger 
LLP, Dallas, TX. 
 

Case: 4:12-cv-00080-CEJ   Doc. #:  73-3    Filed: 02/16/12   Page: 1 of 8 PageID #: 2962

RBuchholz
Typewritten Text
Exhibit C



Page 2 
2009 U.S. Dist. LEXIS 124377, * 

For David Quintos, Diana Dimitiova, Movant: Randall A 
Pulman, LEAD ATTORNEY, PRO HAC VICE, Pulman 
Cappuccio Pullen & Benson LLP, San Antonio, TX; 
Adam S  [*3] Block, David Lopez, Pulman Cappuccio 
Pullen & Benson LLP, San Antonio, TX. 
 
For David Haggard, Steve Slewitzke, Movant: Michael J 
Quilling, LEAD ATTORNEY; Brent Jason Rodine, 
Quilling Selander Cummiskey & Lownds, Dallas, TX; 
Eric L Jensen, Jason W Graham, PRO HAC VICE, Gra-
ham & Penman LLP, Atlanta, GA. 
 
For Michael Mansur, Movant: Michael J Quilling, LEAD 
ATTORNEY; Brent Jason Rodine, Quilling Selander 
Cummiskey & Lownds, Dallas, TX. 
 
For Ernesto Pena, Movant: Richard D Yeomans, LEAD 
ATTORNEY, James V Hoeffner, Graves Dougherty 
Hearon & Moody PC, Austin, TX. 
 
For Gagosian Gallery, Inc., Movant: Deborah G Han-
kinson, LEAD ATTORNEY, Rick Thompson, Hankin-
son Levinger LLP, Dallas, TX; Bijan Amini, Storch 
Amini & Munves PC, New York, NY; Michael D Warn-
er, Warner Stevens, Fort Worth, TX. 
 
For Exchange Fund II Illiquid Asset Holding and Distri-
bution, L.P., Movant: Edward P Perrin, Jr, LEAD AT-
TORNEY, Michael S Alfred, Hallett & Perrin, Dallas, 
TX. 
 
For Richard O Hunton, Jr, Movant: Eugene B Wilshire, 
Jr, LEAD ATTORNEY. 
 
For U.S. Coins, LLC, Movant: Millard A Johnson, 
LEAD ATTORNEY, Johnson DeLuca Kennedy & Ku-
risky, Houston, TX; Allison R Edwards, Johnson DeLu-
ca Kennedy & Karisky PC, Houston, TX. 
 
For Thomas  [*4] H Turner, Michael K. Wheatley, Mo-
vant, Luther Hodges Movant, Cheray Hodges, Mo-
vant,Louis J. Schaufele, Jr. Movant, Carolyn Schaufele 
Movant, Nora E. Gay Movant, Richard E. Gay Movant, 
Robert L. Ward Movant, Courtney Ward Movant, J. Mi-
chael Gaither Movant, Phillip, Equus VI, LLC, Bert 
Benton, J. Russell Mothershead, Jeff P. Purpera, Jr., 
Movants: Michael J Quilling, LEAD ATTORNEY. 
 
For Charles J Vollmer, Bill Metzinger, Eddie Rollins, 
John Barrack, Roberto Ulloa, Movants: Robert L Wright, 
LEAD ATTORNEY; Jason W Graham, Graham & 
Penman LLP, Atlanta, GA. 
 
For Carroll D Leu, Lawrence Messina, Movant: Ernest 
W Leonard. 

 
For Omar Lopez Garcia, Movant: Clifton J McAdams, 
LEAD ATTORNEY. 
 
For ELECTRI International, Inc., Movant: Jeffrey S Le-
vinger, LEAD ATTORNEY, Hankinson Levinger LLP, 
Dallas, TX. 
 
For Carlos Tony Perez, Movant: Michael J Stanley, 
LEAD ATTORNEY. 
 
For Robert S. Conte, Movant: Allan G Levine, Christian 
Smith & Jewell LLP, Houston, TX. 
 
For Dillon Gage Inc of Dallas, Movant: Mark L Taylor, 
LEAD ATTORNEY, Cash Klemchuk Powers Taylor, 
Dallas, TX; James Joseph Doyle, III, Doyle Law, Dallas, 
TX; John L Genung, Law Offices of John L Genung, 
Little Elm, TX. 
 
For City Plaza, LLC, Movant: James R Swanson,  [*5] 
LEAD ATTORNEY, PRO HAC VICE, Fishman Hay-
good Phelps Walmsley Willis & Swanson LLP, New 
Orleans, LA; Patricia Hair, Phelps Dunbar LLP, Hou-
ston, TX. 
 
For Financial Insurance Management Corp, Movant: 
Ernest W Leonard, LEAD ATTORNEY. 
 
For Hannah Kay Peck, individually and as Trustee of the 
Peck Family Trust, Movant: Ashlea Brown, LEAD 
ATTORNEY, Newland & Associates PLLC, Little Rock, 
AR. 
 
For Pre-War Art Inc, doing business as Gagosian Gal-
lery, Movant: Deborah G Hankinson, LEAD ATTOR-
NEY, Rick Thompson, Hankinson Levinger LLP, Dallas, 
TX. 
 
For Nigel Hamilton-Smith, Peter Wastell, Movants: Wes 
Loegering, LEAD ATTORNEY, Craig F Simon, Daniel 
P Winikka, Greg Weselka, Gregory M Gordon, Jones 
Day, Dallas, TX. 
 
For Stanford Condominium Owners Association, Mo-
vant: Peter Gregory Irot, LEAD ATTORNEY, David D 
Peden, Jr, Porter & Hedges LLP, Houston, TX; W Kyle 
Gooch, Canterbury Stuber Elder Gooch & Surratt, Dal-
las, TX. 
 
For Wilma Diner, Movant: Debby Linton, LEAD AT-
TORNEY, Randy Coleman, Jack Nelson Jones Fink Jiles 
& Gregory PA, Little Rock, AR. 
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For Dr. Samuel Bukrinsky, Jaime Alexis Bornstein, Ma-
rio Gebel, Movant: Paul B Lackey, LEAD ATTORNEY, 
Michael P Aigen, Scott S Hershman, Lackey Hershman, 
Dallas, TX;  [*6] Rachel K Marcoccia, LEAD AT-
TORNEY, Gregory A Blue, Peter D Morgenstern, PRO 
HAC VICE, Morgenstern & Blue LLC, New York, NY. 
 
For Susan L Blount, Movant: R James George, Jr, LEAD 
ATTORNEY, George & Brothers, Austin, TX; Sommer 
Lee Coutu, George & Brothers LLP, Austin, TX. 
 
For Trustmark National Bank, Movant: Julie Kristine 
Biermacher, LEAD ATTORNEY, Kane Russell Cole-
man & Logan PC, Houston, TX; Joseph A Hummel, 
Kane Russell Coleman & Logan PC, Dallas, TX; Ken-
neth C Johnston, Kane Russell Coleman & Logan, Dal-
las, TX. 
 
For Gregory Maddux, David Jonathon Drew, Jay Stuart 
Bell, Johnny David Damon, Bernabe Williams, Andruw 
Jones, Carlos Felipe Pena, Movant: Gene R Besen, 
LEAD ATTORNEY, Sonnenschein Nath & Rosenthal 
LLP, Dallas, TX. 
 
For INX, Inc., Movant: Stephanie D Curtis, LEAD AT-
TORNEY, The Curtis Law Firm, Dallas, TX; Mark A 
Castillo, The Curtis Law Firm PC, Dallas, TX. 
 
For VFS Financing, Inc., General Electric Capital Cor-
poration, Movant: Margaret Hope Allen, Michelle Le-
Grand Hartmann, Vance Loren Beagles, Weil Gotshal & 
Manges, Dallas, TX; Stephen A Youngman, Weil Got-
shal & Manges LLP, Dallas, TX. 
 
For Divo Milan Haddad, Divo Milan Haddad (Movant), 
Movant: M David Bryant, Jr, LEAD ATTORNEY,  [*7] 
Cox Smith Matthews Incorporated, Dallas, TX. 
 
For Singapore Puntamita Pte. Ltd., Singapore Puntamita 
Pte. Ltd., Movant, Movant: M David Bryant, Jr, Cox 
Smith Matthews Incorporated, Dallas, TX. 
 
For Larry Hernandez, Movant: Stephen F Malouf, LEAD 
ATTORNEY, Law Offices of Stephen F Malouf, Dallas, 
TX; Allan G Levine, Christian Smith & Jewell LLP, 
Houston, TX; David W Evans, Law Offices of Stephen F 
Malouf PC, Dallas, TX; Jonathan Andrew Nockels, The 
Law Offices of Stephen F Malouf PC, Dallas, TX. 
 
For Jane Ann Sasser, Movant: Robert V Cornish, Jr, 
LEAD ATTORNEY, Dilworth Paxson LLP, Washing-
ton, DC. 
 
For United States Department of Justice, Movant: Jack B 
Patrick, LEAD ATTORNEY, Matthew Klecka, US De-

partment of Justice, Washington, DC; Paul E Pelletier, 
US Department of Justice - Fraud Section, Washington, 
DC. 
 
For Wells Fargo Bank, N.A., Movant: Yasmin Islam 
Atasi, LEAD ATTORNEY, Winstead PC, Houston, TX. 
 
For John Little, Examiner, Movant: John J Little, LEAD 
ATTORNEY, Walter G Pettey, III, Little Pedersen 
Fankhauser, Dallas, TX; Megan K Dredla, Stephen G 
Gleboff, Little Pedersen Fankhauser LLP, Dallas, TX. 
 
For Walton Houston Galleria Office, LP, Movant: Lee 
Marshall Larkin, LEAD ATTORNEY, Paul  [*8] J Do-
browski, Frederick Taylor Johnson, Dobrowski LLP, 
Houston, TX. 
 
For Brad Bradham, Movant: Robert L Wright, LEAD 
ATTORNEY. 
 
For Steve Glasgow, Norman Blake, Julian Bradham, 
Louis Schaufele, Movant: Robert L Wright, LEAD 
ATTORNEY; Eric L Jensen, Jason W Graham, Graham 
& Penman LLP, Atlanta, GA. 
 
For John Priovolos, Movant: Wm Kim Wade, LEAD 
ATTORNEY, The Wade Law Firm PC, Dallas, TX; 
Henry P Bell, PRO HAC VICE, Henry P Bell PA, South 
Miami, FL. 
 
For Linda K Oge, Mark D Oge, Movants: Robert L 
Broussard, LEAD ATTORNEY, PRO HAC VICE, Du-
rio McGoffin Stagg & Ackermann, Lafayette, LA. 
 
For Certain Underwriters at Lloyds London, Movant: 
Barry Alan Chasnoff, LEAD ATTORNEY, Daniel 
McNeel Lane, Jr, Akin Gump Strauss Hauer & Feld, San 
Antonio, TX; J Eric Gambrell, Akin Gump Strauss Hau-
er & Feld, Dallas, TX. 
 
For Mississippi Hospitality & Restaurant Workers' 
Compensation Group, Movant: Glenn Gates Taylor, 
LEAD ATTORNEY, Christy M Sparks, PRO HAC 
VICE, Copeland Cook Taylor & Bush, Ridgeland, MS. 
 
Curtis, Mallet-Prevost, Colt & Mosle LLP, Movant, Pro 
se, New York, NY. 
 
For Curtis, Mallet-Prevost, Colt & Mosle LLP, Movant: 
F Cristina Ramos, Curtis Mallet-Prevost Colt & Mosle 
LLP, Houston, TX. 
 
For Numa L Marquette,  [*9] Milford Wampold, Wam-
pold & Company Inc, Milford Wampold Support Foun-
dation, Kenneth Bird, Teresa Lamke, Antonio Carrillo, 
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Maria Carrillo, Herman Thibodeaux, Shelby Ortis, John 
Thibodeaux, Patricia Thibodeaux, Gail Marquette, Cor-
nelius Shaw, Patricia, Movant: James R Swanson, LEAD 
ATTORNEY, PRO HAC VICE, Fishman Haygood 
Phelps Walmsley Willis & Swanson LLP, New Orleans, 
LA; Benjamin D Reichard, Fishman Haygood Phelps 
Walmsley Willis & Swanson LLP, New Orleans, LA. 
 
For Westridge Community Development District, Mo-
vant: Mitchell Earl Albaugh, LEAD ATTORNEY, Clark 
& Albaugh LLP, Winter Park, FL. 
 
For Lynn Turk, Gary Spellman, Laurie Spellman, Susan 
Blount, Movant: Guy M Hohmann, Hohmann Taube & 
Summers, Austin, TX. 
 
For Sandra Strauss, Richard Gonzales, David Strauss, 
David Strauss, Claimant: Christina Stone, LEAD AT-
TORNEY, Gaughan Stone & Thiagarajan, Houston, TX. 
 
For Hunton & Williams LLP, Interested Party: Charles 
Allen Gall, LEAD ATTORNEY, Hunton & Williams 
LLP, Dallas, TX; Robert M Rolfe, PRO HAC VICE, 
Hunton & Williams LLP, Richmond, VA; Edward F 
Fernandes, Hunton & Williams LLP, Austin, TX. 
 
For Carlos Loumiet, Interested Party: Edward F Fer-
nandes, LEAD ATTORNEY, Hunton & Williams LLP, 
Austin,  [*10] TX; Charles Allen Gall, Hunton & Wil-
liams LLP, Dallas, TX; Robert M Rolfe, PRO HAC 
VICE, Hunton & Williams LLP, Richmond, VA. 
 
For John J Little, court appointed examiner, Interested 
Party: John J Little, LEAD ATTORNEY, Little Pedersen 
Fankhauser, Dallas, TX. 
 
For Robert Gillikin, Martha Gillikin, Interested Party: 
Karen Lundskow Cook, LEAD ATTORNEY, Cook Law 
Firm, Dallas, TX. 
 
For Silvia Tamez de Botello, Alberto J. Botello Reed, 
Interested Party: Kurt A Schwarz, LEAD ATTORNEY, 
Jackson Walker, Dallas, TX; Janet D Chafin, Jackson 
Walker LLP, Houston, TX. 
 
For Thomas J Moran, Interested Party: Phillip W Preis, 
LEAD ATTORNEY, Preis Gordon APLC, Baton Rouge, 
LA. 
 
For Christopher Allred, Interested Party: Ross D Kenne-
dy, LEAD ATTORNEY, Bracewell & Giuliani LLP, 
Houston, TX. 
 

For City of Sugarland, Interested Party: Basil Akram 
Umari, LEAD ATTORNEY, McKool Smith P.C., Hou-
ston, TX. 
 
For Janet Presson, Interested Party: Sean J McCaffity, 
Rochelle McCullough LLP, Dallas, TX. 
 
For Gilbert Lopez, Jr., Interested Party: Lee H Shid-
lofsky, LEAD ATTORNEY, Visser Shidlofsky LLP, 
Austin, TX. 
 
For Mark Kuhrt, Interested Party: Gregg Anderson, 
LEAD ATTORNEY, Terry Bryant PLLC, Houston, TX. 
 
For Attorney at Law Edward C  [*11] Snyder, Notice 
Only: Edward C Snyder, Castillo Snyder, San Antonio, 
TX. 
 
For Ralph S. Janvey, Receiver: Kevin M Sadler, LEAD 
ATTORNEY. 
 
For Lynn Turk, Trustee: Guy M Hohmann, Hohmann 
Taube & Summers, Austin, TX. 
 
For Betty Wheatley, Intervenor: Michael J Quilling, 
LEAD ATTORNEY. 
 
For Susan Stanford, Intervenor: Joe Kendall, LEAD 
ATTORNEY, Kendall Law Group LLP, Dallas, TX. 
 
For HP Financial Services Venezuela C.C.A., Intervenor: 
Jason S Brookner, LEAD ATTORNEY, Jason N Thelen, 
Andrews Kurth, Dallas, TX. 
 
For James T. Hassell, Sr., Intervenor: Ashley T Parrish, 
Cantey Hanger LLP, Dallas, TX. 
 
JUDGES: David C. Godbey, United States District 
Judge. 
 
OPINION BY: David C. Godbey 
 
OPINION 
 
ORDER  

This Order addresses Defendant Laura Penderg-
est-Holt's motion for clarification of the Court's recei-
vership order [docket no. 538]. Holt asks the Court: (1) 
to clarify that directors' and officers' ("D&O") insurance 
policy proceeds are not part of the receivership estate, or 
alternatively, (2) to exercise its equitable discretion and 
authorize disbursement of those proceeds for payment of 
defense costs. Because the Court finds that it would ex-
ercise its equitable discretion to permit payment of de-
fense costs even if the proceeds were part of the  [*12] 
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receivership estate, it is unnecessary to determine at this 
time whether proceeds are part of the estate or not. 
 
I. BACKGROUND: THE STANFORD LITIGA-
TION  

This dispute arises out of a large, complex, and on-
going securities fraud case. The Securities Exchange 
Commission ("the Commission") brought this action 
against various players in what it calls a "massive Ponzi 
scheme" controlled by Defendants R. Allen Stanford and 
James Davis. These players include various Stanford 
entities: Stanford International Bank, Stanford Group 
Company, and Stanford Capital Management ("the 
Stanford entities"). They also include Holt, the chief in-
vestment officer of the Stanford Financial Group. The 
Commission asserts that Holt "facilitated the fraudulent 
scheme," misrepresenting to investors that she managed 
Stanford Investment Bank's multibillion dollar invest-
ment portfolio. 
 
A. The Asset Freeze and the Creation of the Receiver-
ship  

The Commission requested that the Court freeze 
Defendants' assets and appoint a receiver to "marshal, 
conserve, protect, and hold funds and assets" obtained in 
connection with this scheme. The Court issued orders 
freezing Defendants' assets [docket no. 8] and an order 
appointing a receiver  [*13] [docket no. 157]. The Court 
assumed jurisdiction over and took possession of Defen-
dants' "assets, monies, securities, properties, real and 
personal, tangible and intangible, of whatever kind and 
description, wherever located." Am. Order Appointing 
Receiver at 1-2. The Court appointed Ralph S. Janvey as 
the Receiver of these assets, and vested him "with full 
power of an equity receiver under common law as well 
as such powers as are enumerated herein in this order." 
Id. at 2. 
 
B. The Insurance Policies  

Holt's motion asks whether three insurance policies 
(the "D&O policies") are within the scope of the Court's 
receivership order. All three policies, purchased by the 
Stanford entities, insure the directors and officers for 
liabilities incurred in the course of duty. But the policies 
also insure the companies themselves, in addition to their 
officers and directors. The policies are as follows: 
  

   . Lloyd's D&O and Company In-
demnity Policy, reference no. 
576/MNK558900. This policy has three 
relevant insuring clauses. The first says 
that the underwriters will pay "on behalf 
of the Directors and Officers," losses re-
sulting from "any Claim" made against 

them for "a Wrongful Act." The second 
says that  [*14] the underwriters will pay 
"on behalf of the Company" loss it incurs 
for indemnifying its officers and directors. 
The third says that the underwriters will 
pay "on behalf of the Company, Loss 
sustained by the Company" for claims 
made against the entity for "a Wrongful 
Act." Def.'s Mot. for Clarification, App. at 
6. 

. Lloyd's Financial Institutions 
Crime and Professional Indemnity Pol-
icy ("PI policy"), § 3, reference no. 
576/MNA851300. This policy has one 
insuring clause: "Underwriters shall 
reimburse the Assureds for Loss resulting 
from any Claim first made during the 
Policy Period for a Wrongful Act in the 
performance of Professional Services." 
The policy defines "Assureds" as "the 
Company and the Directors, Officers and 
Employees." Def.'s Mot. for Clarification, 
App. at 102. 

. Lloyd's Excess Blended "Wrap" 
Policy, reference no. 576/MNA831400. 
This "excess policy" is linked to the first 
two policies, which are its "underlying 
policies." The policy essentially expands 
the limits of liability of the underlying 
policies. 

 
  

Holt would like to access the policies' proceeds to 
fund her defense in this case and a related, pending 
criminal case. The Receiver urges that these proceeds 
should be  [*15] preserved for the receivership estate. 
Certain Underwriters at Lloyd's of London ("Lloyd's"), 
the issuer of these policies, has requested clarification. 
Like Holt, Lloyd's wants to know whether it can pay 
directors' and officers' defense costs without running 
afoul of the receivership order. Lloyd's does not want the 
Court to decide whether and to what extent any insured 
is entitled to coverage. Lloyd's argues that policy limita-
tions may bar Defendants' coverage, including coverage 
for the Stanford entities themselves. In fact, Lloyd's has 
filed a separate action against the Receiver, seeking a 
declaratory judgment that the Stanford receivership is not 
entitled to payment of claims. See Complaint at 14-15, 
Certain Underwriters at Lloyd's of London v. Janvey, 
Civil Action No. 09-CV-1736 (N.D. Tex. filed Sept. 17, 
2009). Lloyd's asserts that the Stanford entities will be 
barred from coverage due to various policy exclusions 
and limitations, including exclusions for fraudulent ac-
tivities. 
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II. THE COURT WOULD PERMIT PAYMENT OF 
DEFENSE COSTS EVEN IF THE POLICY 
PROCEEDS WERE PART OF THE ESTATE  

The Court will first address whether it would permit 
payment of defense costs if the policy proceeds  [*16] 
were part of the receivership estate. For purposes of this 
discussion the Court will assume, without deciding, that 
the proceeds are part of the receivership estate. 
 
A. The Court Has Discretion to Permit Payment of De-
fense Costs  

Few cases address a district court's oversight of an 
equity receivership. When they do, their holdings are 
often limited the case's peculiar facts. See, e.g., SEC v. 
Safety Finance Serv., Inc., 674 F.2d 368, 373 (5th Cir. 
1982) ("[W]e emphasize that our holding stands on the 
peculiarity of the facts before us and the wide discretio-
nary powers that we accord to a court of equity charged 
with overseeing a receivership."). Nevertheless, one clear 
principle emerges from cases dealing with a district 
court's supervision and administration of an equity re-
ceivership: "'[T]he district court has broad powers and 
wide discretion to determine the appropriate relief in an 
equity receivership.'" Id. at 372-73 (quoting SEC v. Lin-
coln Thrift Association, 577 F.2d 600, 606 (9th Cir. 
1978)). 1  
 

1   This point of law is well-settled. See, e.g., 
SEC v. Elliott, 953 F.2d 1560, 1569 (11th 
Cir.1992) (holding that a district court did not 
abuse its discretion in disallowing tracing specific  
[*17] assets); SEC v. Hardy, 803 F.2d 1034, 1037 
(9th Cir.1986) ("[A] district court's power to su-
pervise an equity receivership and to determine 
the appropriate action to be taken in the adminis-
tration of the receivership is extremely broad."); 
FDIC v. Bernstein, 786 F. Supp. 170, 177 
(E.D.N.Y.1992) ("[A] district court has extremely 
broad discretion in supervising an equity recei-
vership and in determining the appropriate pro-
cedures to be used in its administration."); see 
also 13 JAMES WM. MOORE ET AL., 
MOORE'S FEDERAL PRACTICE P 66.06[4][a] 
(3d ed.1997) ("[L]itigation regarding the actual 
supervision of the court over the receivership is 
rare . . . . Nonetheless, the opinions that do dis-
cuss this issue tend to agree that the district court 
has remarkably broad discretion in its supervision 
of the receivership and . . . the administration of 
the receivership."). 

The parties cite no cases addressing today's issue: 
whether a receivership Court's discretion extends to al-
lowing disbursement of D&O insurance proceeds for 

defense costs. Some receivership cases have addressed 
whether a Court must release frozen assets to pay defense 
costs. See, e.g., SEC v. Quinn, 997 F.2d 287, 289 (7th 
Cir. 1993);  [*18] FTC v. World Travel Vacation Bro-
kers, Inc., 861 F.2d 1020, 1032 & n.10 (7th Cir. 1988). 
In both Quinn and World Travel, the district courts had 
released some frozen assets to pay defense costs, even 
absent a showing that the assets were untainted by fraud. 
Quinn, 997 F.2d at 289; World Travel, 861 F.2d at 1032 
& n.10. Both the Quinn and World Travel defendants' 
challenges arose when the district court refused to re-
lease more funds than they already had. Addressing that 
issue in Quinn, the Seventh Circuit colorfully held: 
  

   Parties to litigation usually may spend 
their resources as they please to retain 
counsel. 'Their' resources is a vital qua-
lifier. Just as a bank robber cannot use the 
loot to wage the best defense money can 
buy, so a swindler in securities markets 
cannot use the victims' assets to hire 
counsel who will help him retain the 
gleanings of crime. 

 
  
Quinn, 997 F.2d at 289 (citations omitted). Further, a 
receivership court "has a duty to ensure that Defendants' 
assets are available to make restitution to the alleged 
victims." SEC v. Dobbins, Civil Action No. 04-CV-0605, 
2004 U.S. Dist. LEXIS 6362, 2004 WL 957715, at *2 
(N.D. Tex. 2004). 

The Court holds that it has discretion to allow dis-
bursement of insurance  [*19] proceeds if they are part 
of the receivership estate. In keeping with the principle 
that a defendant cannot fund a defense with "loot" or 
"gleanings of crime," this Court denied Stanford's earlier 
motion to unfreeze $ 10 million in assets to pay attorneys 
fees. Order Denying Def.'s Mot. to Modify Prelim. Inj. at 
1 [docket no. 544]. The concern there was that Stanford 
had not made an accounting showing that the requested 
amount was "untainted by potential fraud." Id. Here, 
though, there is no argument that insurance proceeds are 
potentially tainted by fraud, 2 and the Court has no duty 
to preserve them as such. 
 

2   It could be argued that the insurance policies 
are tainted by fraud if their premiums were paid 
with stolen money. While unjust and regrettable, 
this would not entitle victims to proceeds of poli-
cies intended to pay defense costs. 

 
B. Possible Impact on the Receivership Estate  

The Receiver argues that allowing defense costs 
would deplete policy limits. This, he says, would de-
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crease the coverage dollars eventually available for dis-
tribution to Stanford investors. Here, he touches on 
another broad principle governing courts' supervision of 
equity receiverships: "[A] primary purpose  [*20] of 
equity receiverships is to promote orderly and efficient 
administration of the estate by the district court for the 
benefit of creditors," and in this case, investors. SEC v. 
Hardy, 803 F.2d 1034, 1038 (9th Cir. 1986) (citing 
Safety Finance, 674 F.2d at 373; SEC v. Wencke, 783 
F.2d 829, 837 n.9 (9th Cir. 1986)). 

The Court does not take this issue lightly. But at this 
point the possibility that the D&O proceeds might one 
day be paid into the receivership does not justify denying 
directors' and officers' claims. The Receiver has not yet 
tendered any claim against the Stanford entities to 
Lloyd's for a defense. Even if he had, is not at all clear at 
this time that Lloyd's will ever pay a claim into the re-
ceivership. Lloyd's is adamant that it will not. Lloyd's 
asserts - in a separate suit pending before this Court - that 
claims on behalf of the receivership entities will be 
barred by various policy exclusions, including exclusions 
for fraudulent activities. Lloyd's further maintains that 
the Receiver will be estopped from arguing that the ex-
clusions do not apply, given that he has repeatedly ac-
cused the Stanford entities of fraud. These are questions 
for another day. But they do demonstrate  [*21] that the 
receivership's claim to insurance proceeds is presently 
hypothetical. 
 
C. The Court Would Exercise Its Discretion to Permit 
Lloyd's to Disburse D&O Proceeds to Pay Defense Fees  

The Court finds it in the interest of fairness to allow 
directors and officers to access insurance proceeds to 
which they are entitled for several reasons. First, al-
though the Court is sensitive to concerns about preserv-
ing coverage dollars for aggrieved investors, the recei-
vership's claim to the policy proceeds is presently spe-
culative. Second, the directors and officers, many of 
whom deny any knowledge of fraudulent activities, re-
lied on the existence of coverage. They expected that 
D&O proceeds would afford them a defense were they to 
be accused of wrongdoing in the course of duty. The 
potential harm to them if denied coverage is not specula-
tive but real and immediate: they may be unable to de-
fend themselves in civil actions in which they do not 
have a right to court-appointed counsel. The Court, 
therefore, would exercise its discretion and permit pay-
ment of defense costs out of the policy proceeds. 
 

III. THE COURT NEED NOT DECIDE WHETHER 
POLICY PROCEEDS ARE PART OF THE ES-
TATE  

If policy proceeds, at least  [*22] to the extent of 
defense costs, were not part of the receivership estate, the 
covered directors and officers would be entitled to 
whatever payment of defense costs the policies would 
provide. Alternatively, if all of the policy proceeds were 
part of the receivership estate, the Court would exercise 
its discretion to permit payment. Since the same result 
obtains either way -- payment of defense costs is not 
prohibited -- the Court need not decide today whether the 
proceeds are part of the estate. 
 
CONCLUSION  

Today the Court holds only that its prior orders do 
not bar Lloyd's from disbursing policy proceeds to fund 
directors' and officers' defense costs in accordance with 
the D&O policies' terms and conditions. The Court does 
not, however, hold that any defendant is entitled to have 
its defense costs paid by D&O proceeds. 3 Lloyd's re-
minds the Court that Lloyd's may ultimately deny cov-
erage for even the individual directors' and officers' 
claims as barred by various policy exclusions. The Court 
also does not today authorize Lloyd's to pay any claims 
other than those for defense costs. Whether and how any 
successful claims within policy coverage will be paid is a 
matter the Court can address  [*23] if and when that 
issue is ripe. 
 

3   Holt's codefendants Allen Stanford and 
James Davis move to join her motion [docket 
nos. 567, 659]. Also, several groups of relief de-
fendants move to intervene in Holt's motion 
[docket nos. 632, 673, 678, 682, 736]. Because 
the Court finds that codefendants' and relief de-
fendants' interests are adequately represented by 
Holt's motion, their motions are denied. That 
said, the Court's authorization to disburse 
proceeds extends to any covered officer or direc-
tor whose claim is approved by Lloyd's. 

Signed October 9, 2009. 

/s/ David C. Godbey 

David C. Godbey 

United States District Judge 

Case: 4:12-cv-00080-CEJ   Doc. #:  73-3    Filed: 02/16/12   Page: 7 of 8 PageID #: 2968



 

 

102QSJ 
********** Print Completed ********** 
 
Time of Request: Wednesday, February 15, 2012  12:57:55 EST 
 
Print Number:    2825:333775940 
Number of Lines: 319 
Number of Pages:   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Send To:  WHITWORTH, JUSTIN 
          UNIVERSITY OF MISSOURI - KC 
          500 E 52ND ST 
          KANSAS CITY, MO 64110-2467 
 

Case: 4:12-cv-00080-CEJ   Doc. #:  73-3    Filed: 02/16/12   Page: 8 of 8 PageID #: 2969



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 1 of 18 PageID #: 2970

RBuchholz
Typewritten Text
Exhibit D



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 2 of 18 PageID #: 2971



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 3 of 18 PageID #: 2972



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 4 of 18 PageID #: 2973



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 5 of 18 PageID #: 2974



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 6 of 18 PageID #: 2975



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 7 of 18 PageID #: 2976



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 8 of 18 PageID #: 2977



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 9 of 18 PageID #: 2978



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 10 of 18 PageID #: 2979



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 11 of 18 PageID #: 2980



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 12 of 18 PageID #: 2981



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 13 of 18 PageID #: 2982



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 14 of 18 PageID #: 2983



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 15 of 18 PageID #: 2984



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 16 of 18 PageID #: 2985



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 17 of 18 PageID #: 2986



Case: 4:12-cv-00080-CEJ   Doc. #:  73-4    Filed: 02/16/12   Page: 18 of 18 PageID #: 2987



Case: 4:12-cv-00080-CEJ   Doc. #:  73-5    Filed: 02/16/12   Page: 1 of 6 PageID #: 2988

RBuchholz
Typewritten Text
Exhibit E



Case: 4:12-cv-00080-CEJ   Doc. #:  73-5    Filed: 02/16/12   Page: 2 of 6 PageID #: 2989



Case: 4:12-cv-00080-CEJ   Doc. #:  73-5    Filed: 02/16/12   Page: 3 of 6 PageID #: 2990



Case: 4:12-cv-00080-CEJ   Doc. #:  73-5    Filed: 02/16/12   Page: 4 of 6 PageID #: 2991



Case: 4:12-cv-00080-CEJ   Doc. #:  73-5    Filed: 02/16/12   Page: 5 of 6 PageID #: 2992



Case: 4:12-cv-00080-CEJ   Doc. #:  73-5    Filed: 02/16/12   Page: 6 of 6 PageID #: 2993



 
 

2011 WL 6014089 (Bkrtcy.M.D.Fla.)  Page 1 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

United States Bankruptcy Court, M.D. Florida, 
Jacksonville Division. 

In re: TAYLOR BEAN & WHITAKER MORTGAGE CORP., et al., Debtor. 
No. 3:09-bk-07047-JAF. 

October 11, 2011. 
 

Order Granting National Union's Motions for Relief from the Automatic Stay 
 
Jerry A. Funk, United States Bankruptcy Judge. 
Chapter 11 
 
This case came before the Court on the Motion for Relief from the Automatic Stay, to the Extent Applicable, to Permit 
Insurer to Advance Defense Costs of Certain of the Debtors' Former Directors and Officers (the “Original Motion”), 
filed on June 11, 2010 (Doc. No. 1534), by National Union Fire Insurance Company of Pittsburgh, Pa. (“National 
Union”), and the Motion for Additional Relief from the Automatic Stay, to the Extent Applicable, to Permit Insurer to 
Advance Defense Costs of Lee Farkas (the “Supplemental Motion”), filed on August 13, 2010 (Doc. No. 1796), by 
National Union. 
 
In the Original Motion, National Union, as Debtors' insurer, seeks to advance defense costs incurred by Paul Allen 
(“Allen”), former CEO of Taylor Bean & Whitaker Mortgage Corp. (“TBW”), and Ray Bowman (“Bowman”), former 
president of TBW, with respect to debarment proceedings instituted by the U.S. Department of Housing and Urban 
Development (“HUD”). In the Supplemental Motion, National Union, as Debtors' insurer, seeks to advance defense 
costs incurred by Lee Farkas (“Farkas”), former chairman of TBW, with respect to criminal proceedings instituted 
against him. In both the Original Motion and the Supplemental Motion, National Union is seeking permission to 
advance up to $1,000,000.00 each for the defense costs of Allen, Bowman and Farkas, totaling up to $3,000,000.00 of 
the $5,000,000.00 policy limit. 
 
On June 25, 2010, the Official Committee of Unsecured Creditors of TBW (the “Committee”) filed a response in 
opposition to the Original Motion (Doc. No. 1623). On July 2, Allen and Bowman filed a response supporting the 
Original Motion (Doc. No. 1652), to which the Committee replied on July 14, 2010 (Doc. No. 1691). Farkas filed a 
Notice of Joinder in the Original Motion on July 13, 2010 (Doc. No. 1680). National Union replied to the Committee's 
response on July 14, 2010 (Doc. No. 1685). The Court held a hearing on the Original Motion on July 16, 2010, during 
which all interested parties presented arguments, and after which the Court took the matter under advisement. 
 
On August 13, 2010, National Union filed the Supplemental Motion. On August 25, 2010, the Committee filed a 
response in opposition to the Supplemental Motion (Doc. No. 1869). Farkas filed a Notice of Joinder in the Supple-
mental Motion on September 3, 2010 (Doc. No. 1886). The Court held a hearing on the Supplemental Motion on 
September 10, 2010, during which all interested parties presented arguments, and after which the Court took the 
matter under advisement. 
 
Upon consideration of the record and the arguments of the parties, the Court will grant National Union's Original 
Motion for Relief from the Automatic Stay as well as the Supplemental Motion for Relief from the Automatic Stay, to 
the extent provided herein. 
 

Background 
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National Union issued a Directors', Officers', and Private Company Liability Insurance Policy (the “Policy”) to TBW 
covering September 1, 2008 through September 1, 2009. Under the Policy, TBW was insured for any loss arising from 
claims against TBW i) first made against TBW, or ii) first made against an officer or director (“Coverage B”). The 
Policy also provided direct coverage for TBW officers and directors (“Coverage A”). The Policy provided a coverage 
limit of $5,000,000.00 for both TBW and its officers and directors during the policy period (Coverage A and B). The 
Policy is a wasting policy, meaning every dollar spent out of the Policy reduces the remaining proceeds available by 
the same amount.[FN1] 
 

FN1. The Policy contains a self-retention clause which obligates each individual insured under the Policy to 
expend the first $1,000,000.00 towards his or her own defense costs before coverage under the Policy applies. 
A dispute exists between National Union and Allen, Bowman and Farkas as to whether the self-retention 
clause applies to the matters at issue. The Committee argues this dispute necessitates denial of the motions 
for relief from stay. However, the self-retention issue is a contractual dispute not currently before the Court. 
By granting National Union's motions for relief from stay, the Court is merely permitting National Union to 
advance funds to the extent authorized by the Policy. The Court makes no determination regarding inter-
pretation of the Policy's self-retention provision. 

 
TBW submitted claims under the Policy for expenses related to the defense of several regulatory and administrative 
proceedings. After reviewing TBW's claims, National Union determined TBW's claims were not covered under 
Coverage B, and denied entity coverage to TBW on all such claims. Presently, the claims by Allen, Bowman and 
Farkas under Coverage A are the only claims National Union has determined to warrant coverage. 
 

Discussion 
 
Section 541(a)(1) of the Bankruptcy Code provides that property of the estate includes “all legal or equitable interests 
of the debtor in property as of the commencement of the case.” 11 U.S.C. § 541(a)(l). Numerous bankruptcy cases 
have held that debtor-owned insurance policies are property of the estate. See, e.g., A.H. Robins Co., Inc. v. Piccinin, 
788 F.2d 994, 1001 (4th Cir. 1986) (citing In re Davis, 730 F.2d 176, 185 (5th Cir. 1984)); In re Johns-Manville Corp. 
et al., 40 B.R. 219, 230-31 (S.D.N.Y. 1984). However, many courts have made a distinction between insurance pol-
icies owned by a debtor and the proceeds payable under the policies, holding that the proceeds are not property of the 
estate where the debtor owns the policies but has no interest in the proceeds. See, e.g., In re CHS Electronics, Inc., 261 
B.R. 538, 542 (Bankr. S.D. Fla. 2001); In the Matter of Edgeworth, 993 F.2d 51, 56 (5th Cir. 1993) (“When a payment 
by the insurer cannot inure to the debtor's pecuniary benefit, then that payment should neither enhance nor decrease the 
bankruptcy estate.”). 
 
In CHS Electronics, the bankruptcy court for the Southern District of Florida focused on who has rights to the 
proceeds of the insurance policy when determining whether the proceeds were property of the estate. Finding no 
Eleventh Circuit precedent on point, the court adopted the reasoning of a Fifth Circuit case, holding “where the lia-
bility coverage covers the exposure of the directors and officers of the Debtor, and only is payable for the benefit of 
those directors and officers, it is they, and not the estate, that have a property interest in the liability proceeds for 
bankruptcy purposes.” CHS Electronics, 261 B.R. at 542 (citing In re Louisiana World Exposition, Inc., 832 F.2d 
1391, 1400 (5th Cir. 1987)). More importantly, the CHS Electronics court “rejected the argument that the estate's 
status as a competing claimant creates any property interest in the proceeds covering the liability of the directors and 
officers.” CHS Electronics, 261 B.R. at 542. 
 
There are several cases which have concluded that insurance proceeds may be part of the estate where there is also 
coverage for liability claims against a debtor. See, e.G., In re Laminate Kingdom LLC, 2008 WL 1766637, *3 (Bankr. 
S.D. Fla. 2008); In re Sacred Heart Hospital of Norristown, 182 B.R. 413, 419-420 (Bankr. E.D. Pa. 1995). The court 
in Sacred Heart reasoned that where payment to the directors and officers would diminish the pot of proceeds 
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available to cover insured claims against the Debtor, the proceeds were property of the estate. Sacred Heart, 182 B.R. 
at 420. The CHS Electronics court considered this approach and rejected it, concluding that although entity coverage 
could conceivably exist, it did not exist in actuality because all entity claims had been discharged. CHS Electronics, 
261 B.R. at 543. 
 
The Committee emphasizes the Laminate Kingdom case, wherein the court held that while insurance proceeds may be 
property of the estate where there is a direct claim by the debtor to policy proceeds, the proceeds at issue were not part 
of the estate because a “priority of payments” endorsement in the insurance policy required the directors and officers 
to be paid first. Laminate Kingdom, 2008 WL at *3 (Bankr. S.D. Fla. 2008). Because National Union's Policy contains 
no such “priority of payment” endorsement, the Committee argues the Debtors' claims for entity coverage necessitate 
the conclusion that the proceeds are property of the estate, because any payments to Allen, Bowman and Farkas would 
deplete the proceeds available to pay the Debtors' claims. However, regardless of the lack of a “priority of payment” 
endorsement, the Debtors have no current viable claims under the terms of the Policy. All such entity claims have been 
denied coverage. In Laminate Kingdom, the proceeds at issue were not part of the estate because depletion of the 
proceeds did not diminish the protection afforded the estate's assets under the terms of the policy. Here, depletion of 
the proceeds will not diminish the Debtors' assets under the Policy because the Debtors have no current viable claims 
to proceeds under the terms of the Policy. 
 
The Court agrees with and adopts the reasoning set forth in CHS Electronics. The Policy proceeds which are being 
used to advance defense costs to Allen, Bowman and Farkas are from the Policy's Coverage A. The Debtors have no 
property interest in the proceeds available under Coverage A, the coverage for claims against TBW's directors and 
officers. The Debtors must look to Coverage B, which insures TBW against entity claims. However, National Union 
has denied entity coverage to TBW on all its claims. As such, there are no current viable claims against proceeds 
available under Coverage B. 
 
Granted, the Debtor may make additional entity claims against the Policy or may be successful if it attempts to chal-
lenge National Union's coverage determinations.[FN2] Such a scenario, if successful, would create a competing claim 
against proceeds of the Policy. For this reason, the Committee argues that because the Policy is a wasting policy, no 
proceeds should be paid under the Policy until all coverage determinations are fully resolved and the time for chal-
lenging such determinations has lapsed. The Court disagrees with the Committee's argument and has found no au-
thority supporting such a delayed, protracted result. The Court is not obligated to postpone payments contractually 
owed to the former directors and officers based on mere hypothetical claims that may never be asserted and the pos-
sibility that coverage determinations may be reversed at some point in the future. 
 

FN2. Under the Policy, the insureds (including TBW) have until August 24, 2012, to make claims for cov-
erage. The Committee also notes that under Florida law, there is a five-year statute of limitations for breach 
of contract claims, meaning the Debtors have five years to contest National Union's denial of entity coverage 
under the Policy. 

 
Consequently, the Court finds that the $3,000,000.00 in proceeds that may be advanced to Allen, Bowman and Farkas 
under Coverage A of the Policy is not property of the bankruptcy estate. Nonetheless, to the limited extent that the 
proceeds of the Policy necessary to satisfy the Debtors' hypothetical entity claims could be considered property of the 
estate, and to the extent the automatic stay would apply under such circumstances, the Court can and will grant stay 
relief for cause under 11 U.S.C. Section 362(d)(1). Courts conduct a case-by-case inquiry and apply a totality of the 
circumstances test to determine whether cause for relief from the stay exists. In re Alosi, 261 B.R. 504, 508 (Bankr. 
M.D. Fla. 2001). The decision to lift the stay is within the discretion of the Bankruptcy Court Judge. In re Dixie 
Broad., Inc., 871 F.2d 1023, 1026 (11th Cir. 1989). 
 
In the present case, “cause” exists for granting relief from the stay to permit National Union to advance the defense 
costs to Allen, Bowman and Farkas under the Policy. As stated by the New York Bankruptcy Court: “D & O policies 
are obtained for the protection of individual directors and officers .... in essence and at its core, a D & O policy remains 
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a safeguard of officer and director interests and not a vehicle for corporate protection.” In re First Central Financial 
Corp., 238 B.R. 9, 16 (Bankr. E.D.N.Y. 1999). Numerous courts have granted relief from the automatic stay to permit 
the advancement of defense costs to a debtor's directors and officers even though the insurance policies also provided 
direct coverage to debtor. See, e.g., In re World Health Alternatives. Inc., 369 B.R. 805, 811 (Bankr. Del. 2007); 
Laminate Kingdom, 2008 WL at *4 (Bankr. S.D. Fla. 2008). 
 
Accordingly, it is 
 
ORDERED: 
The $3,000,000.00 in proceeds that may be advanced to Allen, Bowman and Farkas under Coverage A of National 
Union's Policy is not property of the bankruptcy estate and, therefore, the automatic stay imposed by 11 U.S.C. § 
362(a) is not applicable. 
 
Alternatively, it is 
 
ORDERED: 
1. The Original Motion for Relief from the Automatic Stay is granted to permit National Union to advance up to 
$1,000,000.00 each towards defense costs of behalf of Allen and Bowman in connection with the HUD debarment 
proceedings. 
2. The Supplemental Motion for Relief from the Automatic Stay is granted to permit National Union to advance up to 
$1,000,000.00 towards defense costs of behalf of Farkas in connection with his criminal proceedings. 
3. The relief granted herein is without prejudice to National Union seeking supplementary relief from the automatic 
stay to advance additional funds, if it determines the advancement of such funds is required by the Policy. 
 
DATED this 14th day of September, 2010, in Jacksonville, Florida. 
 
<<signature>> 
 
JERRY A. FUNK 
 
United States Bankruptcy Judge 
 
In re Taylor Bean & Whitaker Mortg. Corp. 
2011 WL 6014089 (Bkrtcy.M.D.Fla. ) (Trial Order ) 
 
END OF DOCUMENT 
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