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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

CASE NO. 12-CV-80-CEJ
SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
V.

BURTON DOUGLAS MORRISS,

ACARTHA GROUP, LLC,

MIC VII, LLC,

ACARTHA TECHNOLOGY PARTNERS, LP, and
GRYPHON INVESTMENTS 111, LLC,

Defendants, and
MORRISS HOLDINGS, LLC,

Relief Defendant.
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PLAINTIFF’'S RESPONSE AND
MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANT
MORRISS’ MOTION FOR CONFIRMATION THAT HE ISENTITLED TO
ADVANCEMENT OF DEFENSE EXPENSES UNDER INSURANCE POLICY
NOTWITHSTANDING ORDER APPOINTING RECEIVER OR ASSET FREEZE

l. INTRODUCTION

Not content with defrauding investors out of more than $9 million to maintain his lavish
lifestyle — which included a private airplane, multi-million dollar homes, and an exotic hunting
trip to Africa — Burton Douglas Morriss, now wants to take the proceeds of one of the few assets
remaining that could benefit his victims to pay his attorneys’ fees. Morriss seeks the proceeds of
a $3 million liability insurance policy that belongs to the entities he left in financial disarray and
should be used to reimburse defrauded investors. Just as importantly, the law, equities, and facts

of this case demonstrate the Court should deny Morriss’ motion. The insurance proceeds should
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remain protected by this Court’s Asset Freeze Order until the Receiver has the opportunity to
analyze and assert her competing rights and interests under the policy so as to maximize returns
to defrauded investors.

Contrary to Morriss’ claims, Acartha Group’s liability insurance policy and its proceeds
are property of the Receivership and subject to the Court’s Asset Freeze Order. Under applicable
law, the Court should lift the asset freeze and allow insurance policy proceeds to pay Morriss’
attorneys’ fees only upon a showing it would benefit defrauded investors. Morriss has not met,
and cannot, meet that burden. First, it is well-settled law that those accused of fraud, either civil
or criminal, have no right to obtain attorneys’ fees from frozen funds. Second, the insurance
policy specifically excludes coverage for the claims alleged in the Commission’s Complaint
against Morriss, meaning he has no right to any insurance proceeds. Third, lifting the freeze
would harm the Receivership estate and the very investors that Morriss defrauded because it will
reduce the amount of proceeds available for the estate to reimburse investors. Fourth, the
insurance proceeds are one of the few means currently available to the Receiver to reimburse
Morriss’ victims. Last, and particularly appalling, are Morriss’ representations that he will not
comply with Court orders or his discovery obligations until his attorneys receive payment. The
Court should not reward such dilatory tactics.

1. FACTUAL BACKGROUND

A. The Asset Freeze

The Commission filed this action against Morriss, Acartha Group, LLC; MIC VII, LLC;
Acartha Technology Partners, LP (“ATP”); and Gryphon Investments Ill, LLC (collectively, the
“Investment Entities”) and Relief Defendant Morriss Holdings, LLC, alleging, among other

things, that Morriss defrauded investors in the Investment Entities by transferring more than $9
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million in investor funds to himself and Morriss Holdings in violation of the anti-fraud
provisions of the federal securities laws. (DE 1, Y 1, 19-28, 37-40, 44). Morriss
misappropriated the investors’ funds at a time when the Investment Entities’ financial condition
was deteriorating. (DE 18, Ex. 21). Indeed, Morriss’ diversion of investor funds was a major
cause of the Investment Entities’ demise. (DE 18, Ex. 22 at 93, Ins. 7-11). Morriss used these
funds for personal expenses, including alimony payments, interest payments for personal loans
and mortgages, and expensive vacations, including a hunting trip to Africa. (DE 18, Ex. 3 at
280-281; Ex. 10 at 71-72).

On January 17, 2012, the Court entered orders appointing a Receiver over the Investment
Entities and freezing all of the assets of the Investment Entities and Morriss Holdings. Order
Appointing Receiver (DE 16); Asset Freeze Order and Other Emergency Relief (DE 17). The
Court entered the orders after concluding the Commission had demonstrated “a prima facie case
of securities laws violations by the Defendants.” Id. at 2 (emphasis added). The Court also
found “good cause to believe that unless immediately restrained and enjoined by Order of this
Court, the Defendants will continue to dissipate, conceal or transfer from the jurisdiction of this
Court assets which could be subject to an Order of Disgorgement.” Id. (emphasis added). The
Order specifically restrained all individuals and entities except the Receiver from, among other
things, transferring or receiving assets or property of the Investment Entities and Morriss
Holdings. Id. at 2-3. The Order also required all Defendants and Morriss Holdings to provide
sworn accountings of their assets, funds, or other properties under their possession or control. 1d.

at 4.
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B. Morriss’ Failure To Disclose Assets

Morriss has refused to provide any details of his assets as both the Bankruptcy Court and
this Court have required. On January 9, 2012, Morriss filed his bankruptcy petition in the
Eastern District of Missouri. (See DE 6 at Ex. 33). Morriss did not file with the Bankruptcy
Court schedules and statements of his assets and liabilities as Bankruptcy Code Section 521
mandates. Indeed, on two occasions, Morriss, claiming he needed more time to compile his
financial records, requested additional time to file the required schedules and statements
detailing his assets and liabilities. (In re Morriss, Case No. 12-40164, DE 17 & 24 (Bankr. E.D.
Mo. Jan. 23 & Feb. 2, 2012), attached as composite Ex. A). Morriss, however, ultimately
refused to produce the required schedules and statements, citing his Fifth Amendment privilege
against self-incrimination. (In re Morriss, Case No. 12-40164, DE 44, 111 (Bankr. E.D. Mo.
Feb. 9. 2012), attached as Ex. B).

Due to Morriss’ failure to disclose his assets and concerns Morriss was dissipating assets
— including an oil painting, his firearm collection, and a home listed at $4.3 million owned by a
trust he created — both the U.S. Trustee and the Receiver filed motions with the Bankruptcy
Court to modify his petition, dismiss the case, and/or appoint an independent trustee. (In re
Morriss, Case No. 12-40164, DE 22, 30 (Bankr. E.D. Mo. Jan. 31, 2012), attached as Exs. C &
D). As aresult, on February 13, 2012, the Bankruptcy Court converted Morriss’ case to Chapter
7 and ordered the appointment of an independent trustee over his bankruptcy estate. (In re
Morriss, Case No. 12-40164, DE 49 (Bankr. E.D. Mo. Feb. 13, 2012), attached as Ex. E).

Similarly, on February 27, 2012, after requesting two extensions to produce a sworn

accounting of his assets, Morriss advised the Court he would not do so, also citing his Fifth
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Amendment privilege against self incrimination. (DE 80). As a result, the Commission does not
know the extent of Morriss’ assets.

At present, the Receivership estate holds few liquid assets. Indeed, bank records indicate
Investment Entities’ bank accounts were drained to de minimis amounts just prior to the Court
appointed the Receiver. (DE 50, Y4). For example, on December 1, 2011, ATP had an account
balance of $273,497, but by January 18, 2012, the balance was only $397. (Id.)

C. The Insurance Policy

Against this backdrop, Morriss seeks a ruling from this Court that the Asset Freeze Order
does not enjoin Federal Insurance Company from paying Morriss’ defense costs under the
Acartha Group’s Venture Capital Asset Protection Policy (the “Insurance Policy”).

1. The Insurance Policy Covers the Investment Entities

The Insurance Policy provides defense and indemnity coverage for the Investment
Entities directly,® and to their directors and officers, for loss based upon errors, misstatements,
omissions, or breach of duty during the policy period. The policy is a “claims made” policy that
will insure covered claims reported to the insurer until December 1, 2012.2

The policy covers claims against the Investment Entities as well as claims against
directors and officers of the Investment Entities. Clause 1 covers loss for the wrongful acts of
the officers and directors. Clause 5 covers loss the Investment Entities incur. (DE 73, EX. A at §

1 & Endorsement 1). The policy defines loss to include the amount that any insured person or

! The policy provides coverage for the “Organization,” which includes the general partner or managing
general partner of the private equity funds enumerated in the policy, which include ATP and MIC VII.
(Id. at Item 2 & § 32). Acartha Group and Gryphon Investments are also covered because they are the
general partners/managing members of ATP and MIC VII. (See DE 18 at Ex. 1; Ex. 4 at BDM-0000009-
0000428; Ex. 8 at BDM-0000009-0000428; Ex. 3 at 315-318. See also DE 73, Ex. B at 4-5).

2 Endorsement 15 of the Insurance Policy, not included in Morriss’ exhibits, extends to policy period until
December 1, 2012. (DE 81 at Ex. 1).
5
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organization “becomes legally obligated to pay on account of any covered claim, including, but
not limited to, damages, judgments, settlements, prejudgment and post-judgment interest and
defense costs.” (Id. at § 32).

2. The Insurance Policy Bars Coverage For Claims Made Against Morriss

In his motion, Morriss does not advise the Court the Insurance Policy contains several
exclusions from coverage, two of which may ultimately deny coverage for Morriss in this case.
Specifically, Insurance Policy Section 8(h) excludes coverage for “(i) the committing in fact of
any deliberately fraudulent act or omission or any willful violation of any statute or regulation ...
or (i) . . . having gained in fact any profit, remuneration or advantage to which such Insured was
not legally entitled.” (DE 73, Ex A at § 7 & Endorsement 13). The exclusions take effect upon a
judgment or other final adjudication that the insured committed the fraudulent act, or, with
respect to (h)(ii), upon presentation of any written statement or document by any insured
demonstrating gain in profit or remuneration without legal right. (ld.) The Commission’s
Complaint alleges Morriss purposefully defrauded investors of more than $9 million, and that his
conduct violated the anti-fraud provisions of the federal securities laws. Moreover, in obtaining
the Asset Freeze Order, we presented documentary evidence, including Morriss’ own sworn
statements and other documents, demonstrating Morriss intentionally diverted $9 million of
investor funds to which he was not entitled for his personal use. (See, e.g., DE 6; DE 18 at Exs.
2, 3,10, 13, 18, 21-24). Consequently, the Insurance Policy likely excludes Morriss’ claims for
coverage.® In fact, the evidence the Commission has already presented to the Court, including

Morriss’ and other Investment Entity officers’ sworn statements and documents, is sufficient to

3 Contrary to Morriss’ argument, these are not mere allegations. The Court evaluated the evidence and
concluded the Commission had demonstrated a prima facie case that Morriss violated the securities laws
and misappropriated more than $9 million in investor funds. See Jan. 27, 2012 Asset Freeze Order and
Other Relief, DE 59.
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exclude his claims at this time pursuant to exclusion (h)(ii). (See DE 73, Ex. A at Endorsement
13).
I. MEMORANDUM OF LAW

A. The Insurance Proceeds Are Property Of The Investment Entities And
Subject To The Asset Freeze

As an initial matter, the insurance policy is an asset of the Investment Entities and
therefore, subject to the Court’s January 27, 2012 Asset Freeze Order and Other Emergency
Relief. Morriss does not dispute that the insurance policy is an asset of the Investment Entities.
Nor could he, given the Investment Entities paid and continue to pay the policy’s premiums and
it provides liability coverage for each of the Investment Entities. See generally, In re Petters
Co., Inc., 419 B.R. 369, 375 (Bankr. D. Minn. 2009) (“[i]t is long-established in this Circuit that
the ownership interest of a corporation in a D & O liability insurance policy becomes property of
the bankruptcy estate when the company files for relief under Chapter 11”) (citing In re Titan
Energy, Inc., 837 F.2d 325, 329 (8th Cir. 1988)). Rather, Morriss contends the Insurance Policy
proceeds are not entity assets, even though the entities have direct coverage rights as insureds,
because the directors and officers have superior coverage rights under the policy. The fact that
the Investment Entities and Morriss must directly compete with each other for the limited policy
proceeds does not somehow remove the proceeds from the scope of the Asset Freeze Order.

As the Insurance Policy covers the Investment Entities, policy proceeds are assets of the
Investment Entities. Indeed, in the bankruptcy context “virtually every court to have considered
the issue has concluded that the policies -- and clearly the proceeds of those policies -- are part of
debtor's bankruptcy estate, irrespective of whether those policies also provide liability coverage
for the debtor's directors and officers.” Matter of Vitek, Inc., 51 F.3d 530, 535 (5th Cir. 1995)

(citations omitted). See also In re Allied Digital Tech. Corp., 306 B.R. 505, 511 (Bankr. D. Del.

7
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2004) (*“When a liability insurance provides direct coverage to the debtor [company] as well as
the directors and officers, the general rule is that since the insurance proceeds may be payable to
the [company] debtor they are property of the debtor’s estate.”); In re Sacred Heart Hosp. of
Norristown, 182 B.R. 413, 420 (Bankr. E.D. Pa. 1995) (same). Consequently, the proceeds of
the Insurance Policy are subject to the Court’s Asset Freeze Order.

As the proceeds of the Insurance Policy are assets of the Investment Entities and
therefore subject to the asset freeze, the Court must determine whether Morriss has demonstrated
proper cause to modify the freeze. The answer is no.

B. Asset Freeze Modification For Attorneys’ Fees — Legal Standard

In considering requests to use frozen funds for attorneys’ fees, courts typically and
properly place investors’ interests over those of defendants. See generally, In re Krause, 349
B.R. 272, 283 (Bankr. D. Kan. 2006) (“[T]he Court’s research uncovered a number of non-
bankruptcy cases in which judges considered the use of frozen assets for attorneys fees. Cases
allowing such use are far-between while those denying are legion.”). Indeed, “[t]o succeed on a
motion to modify freeze to permit payment of attorneys’ fees and other expenses, defendant
‘must establish that such a modification is in the interest of defrauded investors.”” SEC v. Credit
Bancorp Ltd., No. 99 Civ. 11395, 2010 WL 768944, at *4 (S.D.N.Y. Mar. 8, 2010) (quoting SEC
v. Grossman, 887 F. Supp. 649, 661 (S.D.N.Y. 1995), aff'd sub. nom. SEC v. Estate of
Hirshberg, 101 F.3d 109 (2d Cir. 1996)). Courts require a defendant to establish that the frozen
assets exceed possible disgorgement, and in many cases penalties, before releasing any funds.
See, e.g., SEC v. Bremont, 954 F. Supp. 726, 733 (S.D.N.Y. 1997) (“until such time as the Court
can determine whether the frozen assets exceed the SEC’s request for damages, defendants will

not be permitted to use any of the frozen assets”).
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In SEC v. Comcoa Ltd., 887 F. Supp. 1521 (S.D. Fla. 1995), the court refused to modify
an asset freeze to allow payment of legal fees, noting courts have dissalowed the use of frozen
funds for those fees even in civil forfeiture and criminal cases. Id. at 1524 (citing cases). The
district court observed that “in all of [those] cases, the courts have essentially held that a
defendant has no right to spend another’s money for services rendered by an attorney, even if
those funds are the only way that the defendant will be able to retain counsel of his choice.” Id.
See also SEC v. Quinn, 997 F.2d 287, 289 (7th Cir. 1993) (“just as a bank robber cannot use the
loot to wage the best defense money can buy, so a swindler in securities markets cannot use the
victims’ assets to hire counsel who will help him retain the gleanings of crime”); SEC v. Lauer,
445 F. Supp. 2d 1362, 1369 (S.D. Fla. 2006) (denying defendant’s motion to lift asset freeze for
attorney’s fees and noting that frozen funds need not be related to fraud to be subject to the
freeze); SEC v. Roor, No. 99 Civ. 3372(JSM), 1999 WL 553823 at *2 (S.D.N.Y. Jul. 29, 1999)
(defendant “may not use income derived from alleged violations of the securities laws to pay for
legal counsel”); SEC v. Coates, No. 94 Civ. 5361, 1994 WL 455558 at *3 (S.D.N.Y. Aug. 23,
1994) (“defendant is not entitled to foot his legal bill with funds that are tainted by his fraud”).

Of particular note in Lauer and Roor is the fact that the courts refused to release even
funds not directly attributable to the fraud to pay attorneys’ fees. The Roor court explained that
“while money borrowed against the equity in [defendant’s] home may not be the proceeds of
fraud, there exists a likelihood that [defendant] will soon have significant personal liabilities to
the government and to the victims of a fraud he is alleged to have perpetrated.” Roor, 1999 WL
553823 at *3. See also Lauer, 445 F. Supp. 2d at 1369. In other words, the mere fact that the
insurance proceeds have not been “tainted” by Morriss’ fraud does not make them available for

his defense.
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Following that same logic, courts have refused to modify an asset freeze to permit the use
of insurance proceeds subject to the freeze for a defendant’s attorneys’ fees. For example, in
SEC v. Credit Bancorp Ltd., the court denied defendant’s request to lift the asset freeze “for
paying his attorneys’ fees using funds paid by the Insurers to the Receiver [and his former
employer] as part of their settlement.” 2010 WL 768944, at *3. The Credit Bancorp court
explained the purpose of the asset freeze was to assure the defendant’s payment and
disgorgement of civil penalties and that because “[n]either civil nor criminal defendant have the
right to use frozen investor funds to pay their counsel,” the defendant’s wish to retain counsel of
his choice did not trump the interest of compensating victims. 1d. (citing Conn. Gen. Life Ins.
Co. v. New Images of Beverly Hills, 321 F.3d 878, 882 n.4 (9th Cir. 2003) (dicta); CSC Holdings,
Inc. v. Redisi, 309 F.3d 988, 996 (7th Cir. 2002); United States ex rel Rahman v. Oncology
Assocs., P.C., 198 F.3d 489, 501-02 (4th Cir. 1999); Caplin & Drysdale, Chartered v. United
States, 491 U.S. 617, 626 (1989)). Similarly, Morriss should not be allowed to use frozen
insurance proceeds for his own attorneys’ fees at the expense of the investors he defrauded.

C. Modifying the Asset Freeze Order Would Harm Defrauded Investors

The Court should also deny Morriss’ motion because modifying the Asset Freeze Order
to permit advancement of Morriss’ attorneys’ fees and expenses would not be in the best
interests of investors. In fact, it would directly harm Morriss’ victims by precluding the
availability of insurance proceeds to defend the Investment Entities against subsequent claims, or
reimburse investors for their losses due to Morriss’ fraudulent activities. The equities here
balance heavily in favor of the defrauded investors, and not Morriss, who stole more than $9

million from them.

10
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First, Morriss has no countervailing Sixth Amendment right to the counsel of his choice,
let alone the release of the Investment Entities’ assets to cover his attorneys’ fees. As a matter of
law, there is no right to counsel in a civil lawsuit. Lassiter v. Dept. of Soc. Services, 452 U.S. 18,
25-27 (1981). Moreover, the Supreme Court held in Caplin & Drysdale, 491 U.S. at 626, that
the Sixth Amendment right to counsel is not implicated when a district court refuses to release
funds forfeited under the criminal drug forfeiture statute to allow a criminal defendant to pay
attorney’s fees. Consequently, neither civil nor criminal defendants have the right to use frozen
assets to pay their counsel. See Credit Bancorp, 2010 WL 768944, at *3 (citations omitted). See
also Comcoa Ltd., 887 F. Supp. at 1524 (“In imposing a freeze of assets there is no requirement
that the court exempt sufficient assets for the payments of legal fees.”).?

Second, as discussed above, the Insurance Policy specifically excludes recovery for the
claims for which Morriss seeks the advancement of attorneys’ fees. Section 8(h) of the
Insurance Policy specifically excludes coverage of claims related to intentional fraud and
misappropriation.  As described in Endorsement 13, written statements of the defendant
suggesting such activities is sufficient to deny any coverage. Not only has the Court already held
there is sufficient evidence of a prima facie case that Morriss defrauded and stole from investors,

but as discussed in detail in our ex parte emergency motion for asset freeze order and other

* Morriss’ reliance on United States v. Stein, 541 F.3d 130 (2d Cir. 2008), is severely misguided. In Stein,
the Second Circuit affirmed a district court’s determination that in a criminal investigation, the U.S.
Attorney’s Office improperly and unjustifiably interfered with the indemnification of rights of employees
by pressuring the company not to pay its employee’s legal fees if the employees declined to cooperate
during a criminal investigation of both the employees and the company. Id. at 143-44. Stein involved a
criminal investigation, and courts have declined to extend Stein’s holding beyond the unique
circumstances of the case. See, e.g., United States v. Emor, 794 F. Supp. 2d 143, 147 (D.D.C. 2011); SEC
v. Dunn, 587 F. Supp. 2d 486, 513 (S.D.N.Y. 2008). In stark contrast, in this civil enforcement matter, the
Commission is not pressuring any other defendant to withhold attorneys’ fees from Morriss. Rather, the
Commission is merely seeking to comply with its statutory mandate to protect fraud victims by finding
and preserving assets to disgorge ill-gotten gains and repay Morriss’ victims.
11
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relief, Morriss’ own sworn testimony demonstrates his involvement in the fraud. Consequently,
Morriss has no right to any insurance proceeds.

Third, lifting the asset freeze to permit Morriss to obtain Insurance Policy proceeds
would exhaust the policy and leave the Investment Entities and its defrauded investors without
liability coverage. It would also prevent the Receiver from obtaining the proceeds for the benefit
of investors. The Insurance Policy is a “wasting” policy, meaning that once Federal issues $3
million in proceeds, the policy is extinguished, regardless of whether there are subsequent
outstanding claims. If the Court grants Morriss’ motion, he will quickly exhaust Insurance
Policy proceeds, given Morriss requests not only attorneys’ fees — which include $555 per hour
for Ms. Hanaway — but accounting experts as well. (DE 73 at 1). Setting aside the significant
hourly rates of counsel, Morriss’ request for proceeds for an accounting expert to advise him of
his own assets should give the Court pause. Morriss does not need an expert to advise him of
what he owns — especially, now that he has refused to provide a sworn accounting.

Indeed, the Court should preserve the proceeds of the Insurance Policy to protect the
investors Morriss defrauded. As discussed above, the Insurance Policy provides liability
coverage to the Investment Entities until December 1, 2012. The Investment Entities may very
well be the subject of claims by others relating to the fraud Morriss perpetrated. Morriss’
misappropriation of more than $9 million of investor funds has severely impacted the Investment
Entities’ viability and cash flow. As a result, if Morriss exhausts the Insurance Policy proceeds,
payment for the defense of any claims made against the Investment Entities would have to come
from the very same investors from whom Morriss stole. The unjust result of the situation is

irrefutable.

12
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Similarly, the Investment Entities should also be able to collect the proceeds of the
Insurance Policy for the benefit of defrauded investors. The policy permits court-appointed
trustees to bring claims against other insured parties. (DE 73, Ex. A at Endorsement 9). Thus,
the Receiver may recover the Insurance Policy proceeds for investors by raising and settling
claims against former officers, who failed in their fiduciary duty to investors. The Receiver has
instituted such claims against Acartha Group’s former Chief Administrative Officer Dixon
Brown and Morriss. (DE 81 at Exs. 5-6). If Morriss uses the proceeds for his own attorneys’
fees, however, there will be no funds left to distribute to the very investors he defrauded. That is
not in the best interest of defrauded investors, and the Court should not let that happen. See
Comcoa, 887 F. Supp. at 1524; Quinn, 997 F.2d at 289; Lauer, 445 F. Supp. 2d at 1369; Roor,
1999 WL 553823 at *2.

Fourth, Morriss’ refusal to disclose his assets weighs in favor of denying him access to
the insurance proceeds. As discussed above, Morriss refused to provide an accounting of his
assets and has failed to comply with Bankruptcy Court orders. Indeed, based on Morriss’ actions,
the Bankruptcy Court converted his case to Chapter 7 so an independent trustee could evaluate
Morriss’ assets and determine whether he improperly dissipated assets or funds without
Bankruptcy Court approval. Consequently, whether Morriss has assets to pay for attorneys’ fees
or reimburse the Insurance Policy any improper advancement of attorneys’ fees is unknown to all
except Morriss himself. Moreover, his actions suggest the likelihood of his ability to satisfy a
disgorgement judgment is doubtful. In short, the interests of the defrauded investors would be
harmed by releasing the Insurance Policy Proceeds for his benefit. These proceeds should
remain in the possession of the Receiver so they can be used for the benefit of the defrauded

investors.

13
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Fifth, the Court should not reward Morriss’ refusal to comply with the Court’s orders and
his discovery obligations until his counsel receives payment. In a February 8, 2012 letter to the
Receiver, Morriss’ counsel advised “until this issue of [insurance policy coverage of] payment
for defense costs is resolved, we have suspended our efforts to inventory documents located at
Morriss Holdings.” (Feb. 8, 2012 Ltr., attached as Ex. F). Counsel’s refusal to separate and
deliver documents that are property of the Investment Entities to the Receiver is in direct
violation of the Court’s Order Appointing Receiver. Order Appointing Receiver, DE 16, 10.
Morriss’ Counsel also advised the Commission it would have difficulties meeting Morriss’
discovery obligations until it received payment. (See Feb. 6, 2012 Email from Morriss’ Counsel
to the Commission, attached as Ex. G). In his motion, Morriss also declares that unless he
receives Insurance Policy proceeds he will not comply with Court-mandated discovery. (DE 73
at 6). Lack of funds to pay attorneys’ fees does not exempt parties from complying with Court
orders. See, e.g., Technical Chem. Co. v. IG-LO Prod. Corp., 812 F.2d 222, 224 (5th Cir. 1987);
Herstgaard v. Cherryden, LLC, No. 1:07CV02-MP/AK, 2009 WL 2191862, at *3 (N.D. Fla. Jul,
22, 2009). While the Commission is sympathetic to Morriss’ counsel’s desire to be
compensated, conditioning compliance with Court orders on the receipt of attorneys’ fees is
improper. The Court should not reward such behavior by permitting Morriss to use defrauded
investor assets to comply with Court orders.

In short, Morriss’ request for Insurance Policy proceeds runs contrary to the Court’s asset
freeze order, the law, and the equities. His request is yet another attempt to grab money from the
same investors he defrauded. The Insurance Policy proceeds should remain as an asset of the
Investment Entities under the Receiver’s control to ensure proceeds are available to defend any

subsequent claims and compensate defrauded investors.

14
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D. Case Law Cited By Morriss Does Not Support His Request

1. Receivership Jurisprudence Does Not Support Morriss’ Request

In defense of his position, Morriss relies on SEC v. Stanford Int’l Bank, Ltd., No. 3:09-
CV-298-N, 2009 U.S. Dist. LEXIS 124377 (N.D. Tex. Oct. 9, 2009). Morriss’ reliance is
misplaced. Indeed, Stanford holds that courts should only release D&O insurance proceeds for
attorneys’ fees if the receivership estate and/or defrauded investors would not be negatively
impacted. Id. at 21. That is not the case here. In Stanford, the district court, using its “broad
powers and wide discretion,” determined that under the circumstances of that case, the equities
favored allowing certain officers and directors (not the lead defendant Allen Stanford) to use the
Stanford entities’ D&O insurance policy proceeds for attorneys’ fees. Id. at 16. Noting that it
had previously denied the lead defendant’s request to unfreeze $10 million in assets to pay
attorneys’ fees, the Stanford court explained that it would permit other defendants to use the
D&O insurance policy proceeds because doing so would not likely impact the receivership
estate. Id. at 16, 20. Specifically, the Stanford court explained that the Receivership estate
would not be affected because the insurance company was “adamant that it will not” cover the
entities under the receiver’s control. 1d. at 20.

The circumstances in Stanford differ significantly from the case at hand. First, in this
case there is a much greater risk of draining policy proceeds because there is only one policy,
while in Stanford, the receivership entities had multiple layers of insurance. Id. at 13. Second,
the insurance provider in Stanford advised that it would not defend any claims made against the
entities or pay a claim into the receivership. Id. at 20. In contrast, in its letter to the Receiver,
Federal advised it would cover claims made against the Investment Entities. (DE 73, Ex. B at 4-

5). Third, due to Morriss’ fraud, the Investment entities have very limited liquid assets available

15
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to compensate investors, while in Stanford, the Court noted that there was at least $10 million in
assets for which it declined to unfreeze to pay defendants’ attorneys’ fees. U.S. Dist. LEXIS
124377, at *19. Indeed, if confronted with the matter at hand, in which the interests of defrauded
investors would be significantly harmed by the release of insurance proceeds to the defendant,
the Stanford court would have reached a different conclusion.

Moreover, Morriss’ argument that if the Court does not grant the relief Morriss seeks, all
D&O policies would become worthless misses the mark. As explained, Morriss could not have
any expectation the Insurance Policy would cover his fraudulent activities, particularly because
the policy explicitly excludes such coverage. Moreover, both bankruptcy courts and district
courts, through their inherent equity powers, have the authority to determine the distribution of
liability insurance proceeds. See, e.g., In re Mila, Inc., 423 B.R. 537, 543 (B.A.P. 9th Cir. 2010);
Stanford Int’l Bank, Ltd., 2009 U.S. Dist. LEXIS 124377, at *17 (citations omitted).

2. Bankruptcy Jurisprudence Does Not Support Morriss’ Request

In his motion, Morriss also relies heavily on bankruptcy law to support his argument for
advancement of attorneys’ fees from the Insurance Policy. Morriss’ reliance, however, is
misplaced. As an initial matter, there is a key distinction between bankruptcy and this
proceeding — namely, claims against a debtor entity are typically discharged in bankruptcy. Thus
a debtor entity’s need for policy proceeds is less pronounced than the Investment Entities here
because, unlike bankruptcy debtors, the entities have no discharge benefit and will have to
defend against claims.

Moreover, bankruptcy courts follow the general principal “when there is coverage for the
directors and officers and the debtor, the proceeds will be property of the estate if depletion of the

proceeds would have an adverse effect on the estate to the extent the policy actually protects the

16



Case: 4:12-cv-00080-CEJ Doc. #: 91 Filed: 03/02/12 Page: 17 of 21 PagelD #: 3300

estate’s other assets from diminution.” Allied Digital Tech. Corp., 306 B.R. at 512 (emphasis
added). When conducting this analysis, bankruptcy courts balance the equities with an eye
towards preserving the bankruptcy estate’s interests in the insurance policy’s proceeds. See In re
Beach First Nat. Bancshares, Inc., 451 B.R. 406, 409 (Bankr. D.S.C. 2011) (citation omitted);
Mila, Inc., 423 B.R. at 543.°

Indeed, in the bankruptcy cases which Morriss relies, the bankruptcy courts lifted the
automatic stay to permit officers and directors to receive insurance policy proceeds only after
determining sufficient proceeds existed to cover both the debtor-company and officer’s interests
and/or the debtor-company had no further need for coverage. For example, in In re Downey Fin.
Corp. 428 B.R. 595, 609 (Bankr. D. Del. 2010), the bankruptcy court lifted the automatic stay®
to permit the release of insurance proceeds to the debtor’s former officer after concluding it “is
difficult to see how lifting the stay in this case would result in any great prejudice to the Debtor,”
because the “Policy provides coverage for up to $10 million, while the Insureds are requesting
stay relief to collect only $880,000 in defense costs.”’

Similarly, in other cases cited by Morriss, bankruptcy courts lifted the automatic stay
only after concluding: (1) the insurance policy proceeds would not be exhausted by doing so, (2)

the debtor had no need for the proceeds, or (3) the debtor had no actual right to the proceeds.

See, e.g., In re First Central Fin. Corp., 238 B.R. 9, 17 (E.D.N.Y 1999) (permitting release of

> Morriss’ reliance on Mila is misplaced because the policy at issue did not provide entity coverage, as is
the case here. Id. at 544.

® One significant difference between the policy here and the one in Downey, is the inclusion of specific
language dictating that bankruptcy would not alter the priority of payment scheme; the Insurance Policy
here does not include such a provision. Id.

" While the bankruptcy court also reviewed debtor’s rights of recovery under the policy, its main focus
related to the balance of equities and whether the debtor would be harmed though lifting the automatic
stay.
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policy proceeds for directors and officers because “estate is in no need of protection” due to
passage of 18 months without claim raised against it); In re Enron Corp., No. 01-16034 (AJG),
2002 WL 1008240 (Bankr. S.D.N.Y. Apr. 11, 2002) (Apr. 11, 2002 Tr. DE 73 at Ex. D at 15)
(releasing policy proceeds for directors and officers because entity-debtor was still covered by
separate fiduciary policy); In re World Health Alternatives, 369 B.R. 805, 811 (denying motion
for preliminary injunction to block settlement that would exhaust proceeds because likelihood of
recovering any proceeds by debtor minimal); In re Laminate Kingdom, LLC, No. 07-10279-
BKC-AJC, 2008 WL 1766637, at *3 (holding that “the depletion of proceeds to pay the Costs of
Defense does not diminish the protection afforded the estate’s assets under the terms of the
policy™).?

In contrast, as described above, the Investment Entities have a significant interest in the
Insurance Policy proceeds, which would be seriously harmed if the Court permits Morriss to use
those proceeds to pay his attorneys’ fees. Indeed, the Insurance Policy has an aggregate $3
million limit, and, as demonstrated by Morriss’ counsel’s fees listings, if Morriss uses insurance
proceeds to pay attorneys’ fees, the policy will be extinguished in short order. These proceeds
constitute one of the few liquid assets in the Investment Entities’ possession, given the
dissipation of their bank accounts as discussed above. As a result, if Morriss uses insurance
proceeds for attorneys’ fees, the Investment Entities will be left uninsured and with few available

means to reimburse Morriss’ victims.

8 Moreover, in cases where the bankruptcy courts have lifted the automatic stay for directors and officers,
they have done so with prophylactic measures in place — such as proceed caps and stringent reporting
requirements — to ensure proceeds were not completely dissipated by directors and officers. See Petters,
419 B.R. at 380 (setting aside 25% of aggregate coverage to ensure availability of funds for debtor);
Laminate Kingdom, 2008 WL 1766637, at *5 (conditioning payment of attorneys’ fees upon court
approval of monthly fee applications); Beach First Nat. Bancshares, 451 B.R. at 412 (warning proceed
recipients that “unreasonable or unnecessary” disbursement of proceeds may be subject to disgorgement).
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Contrary to Morriss’ argument, the priority of payment provision in the Insurance Policy
does not alter this analysis. The provision does not affect the Investment Entities’ right to policy
proceeds, instead, it merely provides for the order of payment under certain circumstances. It
advises in event of “Loss for which payment is due,” for competing claims, those claims made
by a director or officer are satisfied first. (DE 73, Ex. A at Endorsement 11). That is not the
situation here. The Insurance Policy likely excludes Morriss’ claims, and therefore, his request
for the advancement of attorneys’ fees should not trump the Receiver’s right to recover. If the
Insurance Policy advances Morriss’ attorneys’ fees, investors would suffer irreparable harm
because once Morriss depletes the proceeds, the money is gone. Federal has no means to recoup
those funds upon a later determination by Federal that Morriss’ claims are excluded. In other
words, if the Court permits Morriss to extinguish the policy, there will be no proceeds left to
reimburse defrauded investors. The Court should not permit Morriss to once again harm the
same investors he defrauded.

IV. CONCLUSION

For the forgoing reasons, the Commission respectfully requests that the Court deny

Morriss’ motion.
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SO ORDERED
UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MISSOURI Jan 25, 2012
EASTERN DIVISION L!y‘ 3 g ! K
In re: Chapter 11 i L el i

BURTON DOUGLAS MORRISS, Case No.: 12-40164

Debtor.

Nt N N’ N s s’

MOTION FOR EXTENSION OF TIME TO FILE SCHEDULES, STATEMENT OF
FINANCIAL AFFAIRS, STATEMENT OF CURRENT MONTHLY INCOME AND
STATISTICAL SUMMARY OF CERTAIN LIABILITIES

Burton Douglas Morriss, the Debtor and Debtor in Possession in the above-captioned
case (the “Debtor”), by his undersigned counsel, hereby respectfully moves this Court for entry
of an order, under Rule 1007(a) and (c) of the Federal Rules of Bankruptcy Procedure and L.B.R.
1007-1, extending the deadline by which the Debtor must files his Schedules, Statement of
Financial Affairs, Statement of Current Monthly Income and Statistical Summary of Certain
Liabilities (collectively, the “Schedules and Statements™) by four days to January 27, 2012. In
support hereof, the Debtor represents as follows:

1. The Debtor filed his voluntary petition for relief under chapter 11 of title 11 of the
United States Code on January 9, 2012.

2