
 

 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 
 
SECURITIES AND EXCHANGE COMMISSION, 

 

  Plaintiff, 

 

v. 

 

BURTON DOUGLAS MORRISS, et al., 

 

  Defendants, and 

 

MORRISS HOLDINGS, LLC, 

 

  Relief Defendant. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 4:12-cv-00080-CEJ 

 

RECEIVER’S MOTION FOR RETURN OF FUNDS TO 
INVESTORS IN ACARTHA SPECIAL SITUATIONS FUNDING, LLC 

 

 Receiver Claire M. Schenk (“Receiver”) hereby respectfully moves the Court for an 

Order (i) directing Reliance Bank to grant the Receiver control over the demand deposit account 

opened in the name of Acartha Special Situations Funding, LLC and the funds and assets of such 

account and (ii) approving the Receiver’s return of such funds to the investors in Acartha Special 

Situations Funding, LLC.  The Receiver relies on the Memorandum of Law in Support of 

Receiver’s Motion for Return of Funds to Investors in Acartha Special Situations Funding, LLC 

to support her request, which memorandum is being contemporaneously filed herewith.   

 

 

 

 

 

Respectfully submitted, 
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THOMPSON COBURN LLP 

By  /s/ Brian A. Lamping    

 Stephen B. Higgins, #25728MO 

 Brian A. Lamping, #61054MO 

 One US Bank Plaza 

 St. Louis, Missouri 63101 

 Phone: 314-552-6000 

 Fax: 314-552-7000 

 shiggins@thompsoncoburn.com 

 blamping@thompsoncoburn.com 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on April 10, 2012, I electronically filed the foregoing with the Clerk of 

the Court through the Court’s CM/ECF system which will send a notice of electronic filing to the 

following: 

 

Catherine Hanaway, Esq. 

Ashcroft Hanaway LLC 

222 South Central Ave., Suite 110 

St. Louis, Missouri 63105 

Counsel for Defendant Burton Douglas Morriss 

 

Adam L. Schwartz 

Robert K. Levenson 

Brian T. James 

Securities and Exchange Commission 

801 Bricknell Avenue, Suite 1800 

Miami, Florida 33131 

Attorneys for Plaintiff 
 

David S. Corwin 

Vicki L. Little 

Sher Corwin LLC 

190 Carondelet Plaza 

Suite 1100 

St. Louis, Missouri 63105 

Counsel for Morriss Holdings, LLC 
 
 I further certify that on April 10, 2012, I caused the above pleading to be sent to the 

following via first class U.S. mail, postage prepaid: 

 
Sara Finan Melly 

Armstrong Teasdale LLP 

7700 Forsyth Blvd., Suite 1800 

St. Louis, MO 63105 

Counsel for Reliance Bank 
 

 
 

/s/ Brian A. Lamping   
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UNITED STATES DISTRICT COURT           
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 
 
SECURITIES AND EXCHANGE COMMISSION, 

 

  Plaintiff, 

 

v. 

 

BURTON DOUGLAS MORRISS, et al., 

 

  Defendants, and 

 

MORRISS HOLDINGS, LLC, 

 

  Relief Defendant. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 4:12-cv-00080-CEJ 

 

MEMORANDUM OF LAW IN SUPPORT OF 
RECEIVER’S MOTION FOR RETURN OF FUNDS TO INVESTORS 

IN ACARTHA SPECIAL SITUATIONS FUNDING, LLC 
 

 In keeping with the Receiver’s duties to act as sole and exclusive managing member 

and/or partner of the Receivership Entities (as defined below) and administer and manage the 

business affairs, funds, assets, choses in action and other property of the Receivership Entities, 

the Receiver respectfully requests that the Court enter an Order (i) directing Reliance Bank to 

grant the Receiver control over the demand deposit account opened in the name of Acartha 

Special Situations Funding, LLC and the funds and assets of such account and (ii) approving the 

Receiver’s return of such funds and assets to the investors in Acartha Special Situations Funding, 

LLC in accordance with Reliance Bank’s records of deposits and credits made to the demand 

deposit account.
1
 

                                                 
1
 In this Motion, the Receiver requests the Court’s approval to return recent deposits made by a limited number of 

investors in an account set up to receive contributions for a newly-created limited liability company, which 

contributions Acartha Group intended to use to fund its ongoing operations.  In a separate, later filing, the Receiver 

intends to address potential distributions to investors. 
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I.  Background 
 
 On January 17, 2012, the United States Securities and Exchange Commission (the 

“SEC”) filed its Complaint for Injunctive and Other Relief (the “Complaint”) (Dkt. No. 1) 

against Burton Douglas Morriss (“Morriss”), Acartha Group, LLC (“Acartha Group”), Acartha 

Technology Partners, L.P. (“ATP”), MIC VII, LLC (“MIC”), Gryphon Investments III, LLC 

(“Gryphon” and together with Acartha, ATP and MIC, the “Receivership Entities”) and Morriss 

Holdings, LLC (“Morriss Holdings”)
2
 in this Court as Case No. 4:12-cv-00080-CEJ (the “SEC 

Case”).  See Complaint.  In the Complaint and other papers filed by the SEC on January 17, 

2012, the SEC alleges various securities laws violations by the SEC Defendants.   

 Also, on January 17, 2012, the SEC moved for the immediate appointment of a receiver 

over the Receivership Entities to (i) administer and manage the business affairs, funds, assets, 

choses in action and other property of the Receivership Entities, (ii) act as sole and exclusive 

managing member or partner of the Receivership Entities, (iii) maintain sole authority to 

administer any and all bankruptcy cases in the manner determined to be in the best interests of 

the Receivership Entities’ estates, (iv) marshal and safeguard all of the assets of the Receivership 

Entities, and (v) take whatever actions are necessary for the protection of investors.  The Court 

entered the requested relief by order dated January 17, 2012 (the “Receivership Order”).  See 

Receivership Order (Dkt. No. 16).  As established in the Receivership Order                                                                                                          

, the Receiver is “authorized, solely and exclusively, to operate and manage the businesses and 

financial affairs of [the Receivership Entities] and the Receiver Estates.”  Receivership Order, p. 

8.  The Receiver also has authority to “assume control of, and be named as authorized signatory 

for, all accounts at any bank, brokerage firm or financial institution which has possession, 

                                                 
2
 Morriss, Acartha, ATP, MIC, Gryphon and Morriss Holdings are collectively referred to as the “SEC Defendants.” 
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custody or control of any assets or funds, wherever situated, of [the Receivership Entities] and, 

upon, order of this Court, of any of their subsidiaries or affiliates, provided that the Receiver 

deems it necessary.”
 3

  Receivership Order, p. 4. 

 In connection with her appointment as receiver and through documents filed in the SEC 

Case, the Receiver learned that “in December 2011 Acartha Group issued a letter to investors 

disclosing, for the first time, the transactions with Morriss and Morriss Holdings and requesting 

additional funds so that Acartha Group and the funds it managed could continue operations.”  

See Complaint, ¶ 36.  The letter requested investors to provide additional funds to a new entity, 

Acartha Special Situations Funding, LLC (“ASSF”).
4
  See Plaintiff’s Ex Parte Emergency 

Motion for Asset Freeze Order and Other Relief and Memorandum of Law in Support (Dkt. No. 

6), p. 12; Exhibit A, ASSF Investor Letter dated Dec. 8, 2011 (attached as Exhibit 15 to the 

SEC’s Ex Parte Emergency Motion for Asset Freeze Order and Other Relief and Memorandum 

of Law in Support).  The goal of the new fund was to raise money to support Acartha Group’s 

ongoing operations.  Id.  As of January 17, 2012, the date of the filing of the SEC Case, ASSF 

received more than $100,000 from investors (the “Funds”).  Id.   

 Through various communications with potential ASSF investors, Acartha’s former 

management promised that the Funds contributed to ASSF would be held in escrow pending 

satisfaction or waiver of certain conditions, including, among other conditions, that ASSF 

                                                 
3
 Additionally, the Receivership Order directs that all “banks, brokerage firms, financial institutions, and other 

business entities which have possession, custody or control of any assets, funds or accounts in the name of, or for the 

benefit of, [the Receivership Entities] or the Defendants shall cooperate expeditiously in the granting of control and 

authorization as a necessary signatory as to said assets and accounts to the Receiver.”  Receivership Order, p. 5. 

4
 According to the Limited Liability Company Operating Agreement of ASSF, dated as of December 21, 2011, the 

decisions with respect to the management and control of ASSF and the investment of the assets of ASSF were 

vested in the Managing Member, ASSF Capital, L.L.C. (“ASSF Capital”), which in turn was managed and 

controlled by Acartha Group (ASSF Capital’s sole Managing Member).  See Exhibit B, ASSF Operating 

Agreement. 
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receive a minimum of $600,000 of funding.  See Exhibit C, ASSF Investor Letter dated Dec. 23, 

2011 (stating a minimum funding benchmark of $500,000); Exhibit D, ASSF Investor Letter 

dated Jan. 4, 2012 (stating a minimum funding benchmark of $600,000 and changing the 

proposed use of funds from a senior loan to a debtor-in-possession financing loan in the context 

of a Chapter 11 proceeding).  These conditions, however, were not, and now cannot, be satisfied. 

 The Receiver also learned that former management directed the ASSF Investors to wire 

their contributions to a demand deposit account (the “ASSF Account”) at Reliance Bank, 10401 

Clayton Road, Frontenac, MO 63131 (“Reliance Bank”).  See Exhibit E, Redacted ASSF Wire 

Instructions.  Based on information provided to the Receiver by the SEC, former management 

and Reliance Bank, the Receiver learned that the funds in the ASSF Account totaled $146,023.78 

as of January 24, 2012.  This amount represents contributions made via wire transfer or check 

deposit by ten separate investors.  See Exhibit F, Redacted Documents from Reliance Bank 

Relating to ASSF Account.
5
  The Receiver intends to provide to each ASSF Investor (or such 

ASSF Investor’s counsel, to the extent that the Receiver knows  of such representation) a copy of 

this filing and the amount of funds that the Receiver anticipates returning to the ASSF Investor 

subject to Court approval.
6
   

 On or about February 9, 2012, the Receiver requested that Reliance Bank grant the 

Receiver control over the ASSF Account and the Funds, as funds under control of the 

Receivership estates.  Reliance Bank, however, declined to do so absent a court order on the 

                                                 
5
 The Receiver will file unredacted copies of Exhibits E and F under seal with the Clerk of the Court, in accordance 

with E.D. Mo. Local Rule 5-2.17(B). 

6
 The Receiver will confirm both the identify of each ASSF Investor and the amount of each ASSF Investor’s 

deposit into the ASSF Account prior to distribution of the funds. 
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grounds that the account holder of the ASSF Account was not one of the Receivership Entities.  

See Exhibit G, Letter from S. Melly to C. Schenk dated Feb. 13, 2012.     

 II.  Argument 

 Pursuant to the Receivership Order, the Court authorized the Receiver to, among other 

things, administer and manage the businesses and financial affairs of the Receivership Entities 

and take all actions necessary for the protection of investors.  See Receivership Order, p. 1.  The 

Receiver now seeks an order directing the Receiver to fulfill these obligations by (i) assuming 

control over the Funds in the ASSF Account and (ii) distributing the Funds to the ASSF 

Investors. 

 A. ASSF Account 

 In performing her obligations as Receiver, the Receiver has the authority to “assume 

control of, and be named as authorized signatory for, all accounts at any bank, brokerage firm or 

financial institution which has possession, custody or control of any assets or funds, wherever 

situated, of [the Receivership Entities].”  Receivership Order, p. 4.  Banks, brokerage firms and 

financial institutions that have “possession, custody or control of any assets, funds or accounts in 

the name of, or for the benefit of, [the Receivership Entities] or the Defendants” are obligated to 

“cooperate expeditiously in the granting of control and authorization as a necessary signatory as 

to said assets and accounts to the Receiver.”  Receivership Order, p. 5. 

 Under the Receivership Order, the Receiver is obligated and entitled to assume control of 

the Funds in the ASSF Account for two reasons.  First, the Receiver has sole authority to operate 

and manage the businesses and financial affairs of the Receivership Entities.  Receivership 

Order, p. 8.  The Receiver succeeded to all rights and powers of the managing member and/or 

managing partner of the Receivership Entities -- including Acartha Group -- and has the sole and 
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exclusive authority to take all actions necessary in such capacity.  Id.  Based upon the documents 

and other information made available to the Receiver Acartha Group is the managing member of 

ASSF Capital, which in turn is the managing member of ASSF.  Therefore, as the managing 

member of Acartha Group, the Receiver also is the managing member of ASSF Capital and 

ASSF.  See Exhibit B, ASSF Operating Agreement.  Second, former management solicited the 

Funds in the ASSF Account for the benefit of Acartha Group and for Acartha Group’s use in its 

planned reorganization.  Although the benchmarks set for Acartha Group’s authority to use such 

Funds were not met and Acartha Group never received the Funds, the ASSF Investors still made 

their contributions for the benefit of Acartha Group.  Thus, the Funds are assets “for the benefit 

of” Acartha Group and must be turned over to the Receiver.  See Receivership Order, p. 5. 

 B. Return of Funds to ASSF Investors 

 The ASSF Investors funded ASSF under unique circumstances.  These investors 

responded to a plea for help from Acartha Group for capital to prop up Acartha Group and in 

turn, the other Receivership Entities, so that the Receivership Entities could “weather the storm” 

and with the understanding that the Funds would not be used by Acartha Group absent the 

satisfaction of certain benchmarks.  These benchmarks were not satisfied, the Bankruptcy 

Proceedings were dismissed, see Exhibit H, Order Dismissing Chapter 11 Bankruptcies of 

Acartha Group, ATP and MIC entered Jan. 25, 2012, and now the Receivership is in place.  

Under these circumstances, the return of the Funds to the ASSF Investors is necessary to fulfill 

former management’s promises to these investors and also to protect these investors from further 

harm due to loss of the use of these funds. 

 This Court has wide discretion in supervising an equity receivership and in determining 

how the receivership will proceed.  SEC v. Black, 163 F.3d 188, 199 (3d Cir. 1998) (“[W]here 
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there is a receiver with equitable power in a proceeding before it, the District Court has wide 

discretion as to how to proceed.”); FDIC v. Bernstein, 786 F. Supp. 170, 177 (E.D.N.Y. 1992) 

(“[O]ne common thread keeps emerging out of the cases involving equity receiverships-that is, a 

district court has extremely broad discretion in supervising an equity receivership.”).  Here, the 

Receiver requests that the Court exercise its broad discretion and authorize the Receiver’s return 

of the Funds to the ASSF Investors.  The ASSF Investors funded ASSF upon the promises of 

former management that the Funds would not be used by Acartha Group, and in turn by the other 

Receivership Entities, absent certain conditions.  Because these conditions never materialized, 

the Receiver believes it appropriate to fulfill former management’s promises to the ASSF 

Investors and return the Funds to them.
7
 

III.  Conclusion and Request for Relief 

 For all the foregoing reasons, the Receiver requests that the Court enter an Order, 

substantially in the form attached hereto as Exhibit I, (i) directing Reliance Bank to grant the 

Receiver control over the ASSF Account and the funds of such account and (ii) approving the 

Receiver’s return of such funds to the investors in Acartha Special Situations Funding, LLC in 

accordance with Reliance Bank’s records of deposits and credits made to the ASSF Account.  

The Receiver further requests that the Court grant such other and further relief as is just and 

appropriate under the circumstances.   

 

 

                                                 
7
 There is no basis for combining the Funds with the assets of the Receivership for a possible pro rata distribution to 

all investors.  Because of the restrictions on the use of the Funds and the benchmarks that had to be satisfied before 

the Funds were disbursed to Acartha Group, the Funds were never commingled with the assets of the Receivership 

Entities.  Moreover, with respect to the Funds, the ASSF Investors are not similarly situated to all other investors.  

The ASSF Investors contributed the Funds on the understanding that the Funds would be only under certain 

conditions.  Those conditions never materialized.   

Case: 4:12-cv-00080-CEJ   Doc. #:  121    Filed: 04/10/12   Page: 7 of 9 PageID #: 3662



 

5515625.3 - 8 - 

Respectfully submitted, 

THOMPSON COBURN LLP 

By  /s/ Brian A. Lamping    

 Stephen B. Higgins, #25728MO 

 Brian A. Lamping, #61054MO 

 One US Bank Plaza 

 St. Louis, Missouri 63101 

 Phone: 314-552-6000 

 Fax: 314-552-7000 

 shiggins@thompsoncoburn.com 

 blamping@thompsoncoburn.com 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on April 10, 2012, I electronically filed the foregoing with the Clerk of 

the Court through the Court’s CM/ECF system which will send a notice of electronic filing to the 

following: 

 

Catherine Hanaway, Esq. 

Ashcroft Hanaway LLC 

222 South Central Ave., Suite 110 

St. Louis, Missouri 63105 

Counsel for Defendant Burton Douglas Morriss 

 

Adam L. Schwartz 

Robert K. Levenson 

Brian T. James 

Securities and Exchange Commission 

801 Bricknell Avenue, Suite 1800 

Miami, Florida 33131 

Attorneys for Plaintiff 
 

David S. Corwin 

Vicki L. Little 

Sher Corwin LLC 

190 Carondelet Plaza 

Suite 1100 

St. Louis, Missouri 63105 

Counsel for Morriss Holdings, LLC 
 
 I further certify that on April 10, 2012, I caused the above pleading to be sent to the 

following via first class U.S. mail, postage prepaid: 

 
Sara Finan Melly 

Armstrong Teasdale LLP 

7700 Forsyth Blvd., Suite 1800 

St. Louis, MO 63105 

Counsel for Reliance Bank 
 
 
 

/s/ Brian A. Lamping    

Case: 4:12-cv-00080-CEJ   Doc. #:  121    Filed: 04/10/12   Page: 9 of 9 PageID #: 3664



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 1 of 19 PageID #: 1998Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 1 of 19 PageID #: 3665

kraftk
Text Box
EXHIBIT A



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 2 of 19 PageID #: 1999Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 2 of 19 PageID #: 3666



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 3 of 19 PageID #: 2000Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 3 of 19 PageID #: 3667



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 4 of 19 PageID #: 2001Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 4 of 19 PageID #: 3668



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 5 of 19 PageID #: 2002Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 5 of 19 PageID #: 3669



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 6 of 19 PageID #: 2003Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 6 of 19 PageID #: 3670



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 7 of 19 PageID #: 2004Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 7 of 19 PageID #: 3671



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 8 of 19 PageID #: 2005Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 8 of 19 PageID #: 3672



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 9 of 19 PageID #: 2006Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 9 of 19 PageID #: 3673



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 10 of 19 PageID #:
 2007

Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 10 of 19 PageID #:
 3674



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 11 of 19 PageID #:
 2008

Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 11 of 19 PageID #:
 3675



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 12 of 19 PageID #:
 2009

Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 12 of 19 PageID #:
 3676



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 13 of 19 PageID #:
 2010

Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 13 of 19 PageID #:
 3677



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 14 of 19 PageID #:
 2011

Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 14 of 19 PageID #:
 3678



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 15 of 19 PageID #:
 2012

Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 15 of 19 PageID #:
 3679



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 16 of 19 PageID #:
 2013

Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 16 of 19 PageID #:
 3680



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 17 of 19 PageID #:
 2014

Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 17 of 19 PageID #:
 3681



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 18 of 19 PageID #:
 2015

Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 18 of 19 PageID #:
 3682



Case: 4:12-cv-00080-CEJ   Doc. #:  18-25    Filed: 01/17/12   Page: 19 of 19 PageID #:
 2016

Case: 4:12-cv-00080-CEJ   Doc. #:  121-1    Filed: 04/10/12   Page: 19 of 19 PageID #:
 3683



595714.3NewYork  
 

 LIMITED LIABILITY COMPANY OPERATING AGREEMENT 

 

OF 

 

ACARTHA SPECIAL SITUATIONS FUNDING, L.L.C. 

a Delaware limited liability company 

 

 

dated as of December 21, 2011

Case: 4:12-cv-00080-CEJ   Doc. #:  121-2    Filed: 04/10/12   Page: 1 of 21 PageID #: 3684

kraftk
Text Box
EXHIBIT B



 -i -  
595714.3.NewYork  

TABLE OF CONTENTS 
 
 Page 
ARTICLE I PURPOSE AND POWERS ................................................................. 1 

1.1 Purpose .................................................................................................... 1 

1.2 Powers ...................................................................................................... 1 

 

ARTICLE II MEMBERS AND INTERESTS ............................................................. 2 

2.1 Members; Voting Rights ............................................................................ 2 

2.2 Membership Interests ............................................................................... 2 

2.3 Meetings ................................................................................................... 3 

 

ARTICLE III MANAGEMENT OF THE COMPANY .................................................. 3 

3.1 Managing Member .................................................................................... 3 

3.2 Delegation; Officers .................................................................................. 4 

3.3 Management Decisions ............................................................................ 4 

 3.4 Advisory Council ……………………………………………………………… 4 
  
 3.5 Expenses…..……………………………………………………………………4 

 
ARTICLE IV FINANCIAL INTERESTS OF MEMBERS ............................................ 5 

4.1 General ..................................................................................................... 5 

4.2 Capital Contributions................................................................................. 5 

4.3 Capital Accounts ....................................................................................... 5 

4.4 Distributions .............................................................................................. 6 

4.5 Allocations of Profits and Losses .............................................................. 6 

 4.6 Special Distribution Allocations……………………………………………… 7 
 

ARTICLE V TRANSFERS, TERMINATIONS AND THE ADMISSION OF 
ADDITIONAL MEMBERS .................................................................... 7 

5.1 Transfers Generally .................................................................................. 8 

5.2 Effect of Transfers..................................................................................... 8 

5.3 Permitted Transfers .................................................................................. 8 

5.4 Resignation, Withdrawal or Removal of Managing Member ..................... 8 

5.5 Admission of Members ............................................................................. 9 

Case: 4:12-cv-00080-CEJ   Doc. #:  121-2    Filed: 04/10/12   Page: 2 of 21 PageID #: 3685



 - -  ii 

 

ARTICLE VI TERM AND TERMINATION OF THE COMPANY ............................... 9 

6.1 Term of the Company ............................................................................... 9 

6.2 Events of Dissolution ................................................................................ 9 

6.3 Conclusion of Affairs ................................................................................. 9 

6.4 Liquidating Distributions .......................................................................... 10 

6.5 Termination ............................................................................................. 10 

 

ARTICLE VII GENERAL AND ADMINISTRATIVE PROVISIONS ........................... 10 

7.1 Principal Office ........................................................................................ 10 

7.2 Indemnification ........................................................................................ 10 

7.3 Fiscal Year .............................................................................................. 10 

7.4 Books and Records................................................................................. 11 

7.5 Reports ................................................................................................... 11 

7.6 Tax Information ....................................................................................... 11 

7.7 Notices .................................................................................................... 11 

7.8 Headings ................................................................................................. 12 

7.9 Amendments ........................................................................................... 12 

7.10 Entire Agreement; Counterparts ............................................................. 12 

 

 

Schedule 1 – Members, Capital Contributions and Sharing Percentages 
 
Schedule 2 – Members, Capital Contributions relating to the Acartha Loan and Acartha 
Loan Sharing Percentages 
 
Form of Portfolio Company Investment Schedule 
 
Form of Subscription Agreement 
 
 

Case: 4:12-cv-00080-CEJ   Doc. #:  121-2    Filed: 04/10/12   Page: 3 of 21 PageID #: 3686



595714.3.NewYork  

AMENDED AND RESTATED 

LIMITED LIABILITY COMPANY OPERATING AGREEMENT 

OF 

ACARTHA SPECIAL SITUATIONS FUNDING, L.L.C. 

a Delaware limited liability company 

 

AMENDED AND RESTATED LIMITED LIABILITY COMPANY 
AGREEMENT of Acartha Special Situations Funding, L.L.C. (the “Company”) dated as 
of December 21, 2011 (this “Agreement”), is adopted and agreed to by the Company, 
ASSF Capital, L.L.C. (the “Managing Member”) and such other persons as may join in 
this Agreement from time to time upon their admission to the Company (the “Investor 
Members” and, together with the Managing Member, the “Members”) pursuant to the 
Delaware limited liability company Act (6 Del. C.18-101) (the “Act”).   

 

                                           ARTICLE 1  

                             PURPOSE AND POWERS 

1.1 Purpose.  The Company has been organized to collect contributions from 
existing investors in Acartha Group, LLC (“Acartha”) and investment vehicles managed 
by Acartha (each, an “Acartha Fund”) and to apply such contributions (i) to make loans 
from time to time to Acartha (the “Acartha Loan”) and (ii) to make investments in 
companies in which an Acartha Fund has previously invested (each, a “Portfolio 
Investment”), and to engage in any lawful act or activity necessary, advisable, 
convenient or incidental thereto. 

1.2 Powers.  The Company shall have the power and authority to take any 
and all actions necessary, appropriate, proper, advisable, incidental or convenient to or 
for the furtherance of the purpose set forth in Section 1.1, including, but not limited to, 
the power: 

(a) to conduct its business, carry on its operations and have and 
exercise the powers granted to a limited liability company by the Act in any 
state, territory, district or possession of the United States, or in any foreign 
country that may be necessary, convenient or incidental to the 
accomplishment of the purpose of the Company; 

(b) to enter into, perform and carry out contracts of any kind, and 
contracts with any Member, any affiliate thereof, or any agent of the 
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Company necessary to, in connection with, convenient to, or incidental to the 
accomplishment of the purpose of the Company; 

(c) to enter into the Acartha Loan under such terms and with such 
security, if any, as the Managing Member shall determine is appropriate; 

(d) to purchase or otherwise acquire, own, hold, vote, use, employ, 
sell or otherwise dispose of, and otherwise use and deal in and with, the 
Portfolio Investments; 

(e) to indemnify any person or entity in accordance with the Act 
and other applicable law and this Agreement; and 

(f) to enter into, make and perform all contracts, agreements and 
undertakings, and to do any and all acts and things necessary, appropriate, 
incidental or convenient to the accomplishment of its purposes and for the 
protection and benefit of the Company. 

ARTICLE II 
MEMBERS AND INTEREST 

2.1 Members; Voting Rights. 

(a) The initial Members of the Company are listed on the attached 
Schedule 1.  Other persons may hereafter be admitted as Investor Members in 
accordance with Section 5.5 (Admission of Members).   Each Member shall execute a 
counterpart of this Agreement indicating his agreement to the terms and provisions 
hereof. 

(b) For any matter requiring the vote or consent of the Investor 
Members hereunder, the Investor Members shall vote in accordance with their 
respective Sharing Percentages (as defined in Section 4.2 hereof).  Except as otherwise 
provided herein, or as required by applicable law, the vote, consent or approval of the 
Investor Members shall be established based upon a majority of the votes cast. 

(c) Neither the Managing Member nor any Investor Member shall be 
required to devote his entire working time or skills to the business of the Company.  No 
Member shall be required to submit any acquisition or investment opportunities to the 
Company for purposes of possible acquisition or investment by the Company.  Any 
Member shall have the right to be employed by, engage in, or otherwise be connected 
or associated in any manner whatsoever, directly or indirectly, with any other practices, 
enterprises, businesses, investments and occupations, whether or not similar to or 
competitive with the business of the Company. 

2.2 Membership Interests.  Each Member’s ownership interest in the 
Company is herein referred to generally as a “Membership Interest.”  The respective 
rights of each Member to share in the capital of the Company, either by way of 
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distributions or on liquidation, will be determined by reference to the Capital Account (as 
defined herein) of such Member; and each Member’s interest in the profits and losses of 
the Company shall be established as provided herein; provided, however, that all cash 
distributions resulting from the repayment of the Acartha Loan or the receipt of a 
dividend or any other distribution from any Portfolio Investment shall be made in 
accordance with Section 4.6 hereof.  Each Member shall have the rights and powers set 
forth in this Agreement.  

2.3 Meetings.   

(a) Meetings of the Members may be called by the Managing Member, 
or by Investor Members holding Sharing Percentages (as hereafter defined) of at least 
25% in the aggregate, for any reason.  

(b) Written or verbal notice stating the place, day and hour of each 
meeting of Members and the general purpose or purposes for which the meeting is 
called shall be given not fewer than five (5) nor more than thirty (30) days before the 
date of the meeting to each Member.  

(c) A Member may waive any notice required by law or this Agreement, 
before or after the date and time of the meeting that is the subject of such notice.  
Except as provided in the next sentence, the waiver shall be in writing, signed by the 
Member entitled to the notice and delivered to the Managing Member for inclusion in the 
Company’s minutes or records.  A Member’s attendance at or participation in a meeting 
waives any required notice to such Member of the meeting unless the Member, at the 
beginning of the meeting or promptly upon such Member’s arrival, objects to the 
transaction of any business at such meeting on the ground that such meeting is not 
lawfully called or convened.  A Member may participate in a meeting in person or by 
proxy. 

(d) Any vote, consent or approval of the Members may be 
accomplished by written consent in lieu of a meeting signed by Members constituting 
the required vote for the action so taken. 

(e) Members may participate in a meeting by, or conduct the meeting 
through, the use of any means of communication by which all Members participating 
may simultaneously hear each other during the meeting.  Any Member who participates 
in a meeting in this manner is deemed to be present in person at the meeting, except 
where a Member participates in the meeting for the express purpose of objecting to the 
transaction of any business on the ground that the meeting is not lawfully called or 
convened. 

ARTICLE III 
MANAGEMENT OF THE COMPANY 

3.1 Managing Member.  In accordance with Section 18-402 of the Act, and 
except as otherwise provided herein, decisions with respect to the management and 

Case: 4:12-cv-00080-CEJ   Doc. #:  121-2    Filed: 04/10/12   Page: 6 of 21 PageID #: 3689



 -4 -  

control of the Company and the investment of the assets of the Company shall be made 
by the Managing Member.  The Managing Member is authorized and empowered on 
behalf of and in the name of the Company to carry out any and all of the purposes of the 
Company and to perform all acts and enter into and perform all contracts and other 
undertakings that it may, in its sole discretion, deem necessary, advisable or incidental 
thereto.  The Managing Member may employ on behalf of the Company any other 
person or entity to perform services on behalf of the Company, including members or 
employees of the Managing Member; provided, however, that any fees for such service 
provider shall be paid by the Managing Member and no Investor Member who has paid 
its Management Fee as set forth in Section 3.4 shall be responsible for any such fees or 
expenses 

3.2 Delegation; Officers.  As provided in Section 18-407 of the Act, the 
Managing Member shall have the power and authority to delegate to one or more other 
persons any of the Managing Member’s rights and powers to manage and control the 
business of the Company and to appoint any such person as an officer or agent of the 
Company, who shall have such power and authority as may be specified by the 
Managing Member.  Officers shall serve at the pleasure of the Managing Member.  The 
initial officers of the Company, each of whom shall have the power to execute 
documents on behalf of the Company, shall be Dixon R. Brown, Treasurer and T. 
Wynne Morriss, Secretary and General Counsel.  The Managing Member shall have the 
power to appoint new officers of the Company and to replace officers from time to time. 

3.3 Management Decisions.  Except to the extent that the Managing Member 
chooses to delegate authority with respect to specified matters, all decisions with 
respect to the management of the Company’s business and internal affairs shall be 
made by the Managing Member. 

3.4 Advisory Council:  The Managing Member shall establish an advisory 
council which shall provide advice to the Managing Member relating to such matters 
relevant to the Company’s business as requested by the Managing Member from time 
to time (the “ASSF Advisory Council”). Members of the Advisory Council shall be 
appointed by the Managing Member and shall serve as determined by the Managing 
Member.  The Managing Member shall have the authority to appoint new members of 
the ASSF Advisory Council and to replace members from time to time.  Neither the 
ASSF Advisory Council nor any member thereof shall take part in the management or 
control of the Company’s affairs, transact any business in the Company’s name, or have 
any power to sign documents or otherwise bind the Company.  The ASSF Advisory 
Council shall meet from time to time on an as-needed basis, and shall act by a majority 
vote, unless otherwise determined by its members.  Meetings of the ASSF Advisory 
Council may be conducted through the use of any means of communication by which all 
of its members participating may simultaneously hear each other during the meeting. 

3.5 Expenses.  No management fee will be assessed by the Managing 
Member.  Investor members shall be responsible for any actual expenses incurred by 
the Company such as accounting and audit fees (if applicable),  corporate tax and 
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registration fees, and the Company’s pro rata share of recoverable expenses incurred in 
the monitoring of Portfolio Investments.  Any expenses incurred shall be payable by the 
Investor Members on a pro rata basis in accordance with their respective Sharing 
Percentages and any Investor Member shall be entitled to review documentation 
relating to such actual cash expenses.  Expenses shall be deducted from distributions 
payable to Investor Members; provided that if distributions to cover expenses are not 
available, then Investor Members shall contribute the respective pro rata portion of 
expenses to the Managing Member upon demand. 

ARTICLE IV 
FINANCIAL INTERESTS OF MEMBERS 

4.1 General.  The Company has been organized with the intention that the 
Company shall qualify for taxation as a partnership for U.S. federal income tax 
purposes.  The Members acknowledge that the provisions of Subchapter K of the 
Internal Revenue Code of l986, as amended (the “Code”), and the Treasury Regulations 
(the “Regulations”) promulgated thereunder will apply to the Company, and intend that 
the allocations of taxable income and loss, distributions to the Members and 
maintenance of capital accounts all conform to the requirements of the Code and the 
applicable Regulations. 

4.2 Capital Contributions.  The Members have made, or shall make, the initial 
contributions to the capital of the Company (“Capital Contributions”) and shall have 
sharing percentages (the “Sharing Percentages”) based on the respective and relative 
balances in their Capital Accounts as set forth opposite their respective names on the 
attached Schedule 1.  Except for the payment of expenses as set forth in Section 3.5, 
Members shall have no obligation to contribute additional capital to the Company. 

4.3 Capital Accounts. 

(a) A separate capital account (“Capital Account”) shall be established 
and maintained for each Member on the books of the Company and shall reflect the 
Capital Contributions, distributions and share of profits and losses of the Company of 
the Member in accordance with the principles of the Regulations.  Specifically, each 
Member’s Capital Account (i) will be increased by (A) the amount of money contributed 
by such Member to the Company, (B) the fair market value of any property (including 
but not limited to any Portfolio Investment) contributed by such Member to the Company 
and (C) the allocation to such Member of its Sharing Percentage of the Company’s 
taxable income, if any, as determined under the Code and Regulations and (ii) will be 
decreased by (A) the amount of money distributed to such Member by the Company, 
(B) the fair market value of property (including but not limited to any Portfolio 
Investment) distributed by the Company to such Member and (C) the allocation to such 
Member of its Sharing Percentage of the Company’s net taxable loss, if any, as 
determined under the Code and the Regulations.   
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(b) No Member shall be entitled to receive interest on its Capital 
Contributions. 

(c) No Member shall be entitled to withdraw all or any part of its Capital 
Account prior to the dissolution of the Company. 

(d) Loans or advances by any Member to the Company shall not be 
considered Capital Contributions and shall not increase the Capital Account of the 
lending or advancing Member. 

(e) Except as provided in this Agreement, no Member shall be required 
under any circumstances to contribute or lend any additional money or property to the 
Company. 

4.4 Distributions.   

  (a) Cash realized from the repayment of the Acartha Loan, including any 
interest thereon, net of appropriate reserves for expenses, if any, and as determined by 
the Managing Member from time to time, shall be distributed to each Investors Member 
in accordance with the Acartha Loan Sharing Percentage as defined in Section 4.6.   

  (b)  Cash realized from the investments and operation of the Company, 
other than cash realized from repayment of the Acartha Loan, net of appropriate 
reserves for expenses, if any, and as determined by the Managing Member from time to 
time, shall be distributed in the following order and priority: 

First, 100% to each Member, allocated in accordance with their respective 
Portfolio Company Sharing Percentages as defined Section 4.6, until such 
Member has received cumulative distributions (including amounts distributed 
under Section 4.4(a)) of an amount equal to the Capital Contributions made by 
such Member plus (i) a return of 6% per annum calculated from the date of 
contribution on Capital Contributions made by such Member which are applied to 
make the Acartha Loan and (ii) all expenses paid through such date of 
distribution; and 

Second, thereafter, 20% to the Managing Member and 80% allocated to each 
Member in accordance with Section 4.6.  

4.5 Allocations of Profits and Losses 

(a) The Company’s net profits or net losses (including unrealized gains 
or losses in securities and, as appropriate, individual items of income, gain loss or 
deduction) for a fiscal year or other period shall be allocated among the Members in a 
manner such that the Capital Account of each Member, immediately after making such 
allocation, is as nearly as possible equal (proportionately) to the distributions that would 
be made to such Member pursuant to Section 4.4 if the Company were dissolved, its 
affairs wound up and its assets sold for cash equal to their fair market value, all 
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Company liabilities were satisfied, and the net assets of the Company were distributed 
in accordance with Section 4.4 to the Members immediately after making such 
allocation. 

(b) Items of income, gain, loss, deduction and credit that are 
recognized by the Company for tax purposes shall be allocated among the Members in 
such manner as equitably reflects amounts credited or debited to the Members’ Capital 
Accounts pursuant hereto.  To the extent profits or losses have been reflected in Capital 
Accounts prior to their recognition for tax purposes, allocations shall be made consistent 
with the principles of Code Section 704(c). 

  4.6   Special Distribution Allocations.  The contributions of Members to the 
Company from time may be used from time to time to make advances pursuant to the 
Acartha Loan and to acquire various Portfolio Investments.  Members may contribute to 
enable the Company to fund the Acartha Loan, to enable the Company to make one or 
more Portfolio Investments or any combination thereof.  Therefore, in order to equitably 
reflect the value of each Member’s interest,  

  (a)  Amounts available for distribution to Members pursuant to Sections 
4.4 or 6.4 (liquidating distributions) which relate to a distribution from repayment of the 
Acartha Loan shall be distributed to each Member pro rata in the proportion by which 
such Member has contributed capital which was available to the Company for advances 
to Acartha pursuant to the Acartha Loan to the aggregate amount advanced (the 
“Acartha Loan Sharing Percentage”).  The Acartha Loan Sharing Percentage for each 
Investor Member is set forth on Schedule 2 of this Agreement, as amended from time to 
time.   

  (b)  Amounts available for distribution pursuant to Sections 4.4 or 6.4 
(liquidating distributions) to Members which relate to a distribution on or the disposition 
of any Portfolio Investment (or any portion thereof) shall be distributed to each Member 
pro rata in the proportion by which such Member contributes capital for the purchase of 
such Portfolio Investment to the aggregate amount of such Portfolio Investment 
purchased by the Company (each, a “Portfolio Company Sharing Percentage”).   The 
Portfolio Company Sharing Percentage for each Member for purpose of allocations 
pursuant to this Section 4.6 with respect to any Portfolio Investment shall be set forth on 
a schedule to be attached to this Agreement concurrently with the subscription for such 
additional Portfolio Investment by the Company.  For the avoidance of doubt, a separate 
Portfolio Company Sharing Percentage will be determined and reflected in a separate 
schedule for each investment made by the Company, regardless of whether such 
investment is in the same Portfolio Company. 
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ARTICLE V 
TRANSFERS, TERMINATIONS AND THE ADMISSION OF ADDITIONAL MEMBERS 

5.1 Transfers Generally.  Except for a Permitted Transfer, Membership 
Interests may not be assigned, in whole or in part (each such assignment, a “Transfer”), 
without the written consent of the Managing Member.   

5.2 Effect of Transfers. 

(a) Except as provided in paragraph (b) below, any Transfer of a 
Membership Interest by operation of law, or by the laws of inheritance or devise shall be 
effective only to give the transferee of such Membership Interest the right to the share of 
allocations and distributions to which the transferor would otherwise be entitled, and no 
transferee of a Membership Interest shall be admitted as a Member. 

(b) A transferee of a Membership Interest shall, upon such Transfer, be 
admitted as an Investor Member with all the rights and powers of his transferor if, prior 
to such Transfer, the Managing Member consents to the admission of the transferee as 
an Investor Member, and the transferee joins in and agrees to be bound by the terms of 
this Agreement. 

(c) The Managing Member may, in its discretion, charge a reasonable 
fee to cover the expenses incurred by the Company in connection with or as a 
consequence of the Transfer of all or part of a Membership Interest. 

(d) The Company, the Managing Member, each Investor Member and 
any other person or persons having business with the Company, need deal only with 
holders of Membership Interests who are admitted as Members of the Company, and 
shall not be required to deal with any Transferee who has not been admitted as a 
Member. 

5.3 Permitted Transfers.  A “Permitted Transfer” shall mean any Transfer of 
Membership Interest(s) by an Investor Member to such Member’s spouse, siblings, 
ancestors or descendants (natural or adopted) or the descendants (natural or adopted) 
of such Member’s spouse (collectively, such Member’s “Family Group”), a trust solely 
for the benefit of such Member and/or the members of such Member’s Family Group, a 
family partnership whose partners consist solely of such Member and/or members of 
such Member’s Family Group or a family limited liability company whose members 
consist solely of such Member and/or members of such Member’s Family Group; 
provided, that in order for such Transferee to become an Investor Member of the 
Company, such Transferee shall join in and agree to be bound by the terms of this 
Agreement. 

5.4 Resignation, Withdrawal or Removal of Managing Member.  The 
Managing Member may not resign or withdraw without the appointment of a successor 
Managing Member acceptable to all Investor Members.  The Managing Member may be 
removed by the Investor Member for Cause (defined below) by a vote of Investor 
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Members holding 80% of the aggregate Sharing Percentages held by Investor 
Members.  “Cause” means the Managing Member has engaged in conduct which 
constitutes fraud or willful malfeasance in the conduct of its duties hereunder or the 
Managing Member has acted in a manner which constitutes gross negligence under 
relevant law or regulation and such gross negligence has not been cured within 30 days 
of receipt of written notice from Investor Members holding a majority of the Sharing 
Percentages held by all Investor Members. 

5.5 Admission of Members.  The Managing Member may from time to time 
admit additional Investor Members to the Company on such terms and conditions, 
including such contributions to the capital of the Company, as the Managing Member 
determines to be appropriate provided, however, that members holding a majority of the 
aggregate Sharing Percentage must approve such additional Investor Members; 
provided, further, that the Managing Member may admit additional Investor Members 
without the consent of the existing Investor Members if (i) such prospective Investor 
Members are providing funds that are applied to make advances under the Acartha 
Loan, (ii) such prospective Investor Members are contributing capital to enable to the 
Company to make a Portfolio Investment which has previously been offered to, but not 
fully subscribed by, current Investor Members and (iii) such prospective Investor 
Member is an existing investor in Acartha or in an Acartha Fund.  Any such additional 
Investor Members shall join in and agree to be bound by the terms of this Agreement.   
The schedules attached hereto shall be amended to reflect the investment of the capital 
contributed by such additional Investor Member to amounts advanced under the 
Acartha Loan or applied towards a Portfolio Investment, as the case may be, and such 
Investor Member shall execute such documentation as shall be required by the 
Managing Member such that such Investor Member becomes a party to this Agreement 
and agrees to be bound by its terms.  

ARTICLE VI 
TERM AND TERMINATION OF THE COMPANY 

6.1 Term of the Company.  The term of the Company commenced upon the 
filing of its certificate of formation with the Secretary of State of the State of Delaware.  
The Company shall have perpetual existence from the date of formation unless the 
Company is dissolved and terminated as provided in this Agreement. 

6.2 Events of Dissolution.  The Company shall be dissolved upon the 
occurrence of any of the following events: 

(a) The unanimous vote of the Members, or the vote of the 
Managing Member and Investor Members holding 85% of the aggregate 
Sharing Percentages, to dissolve the Company ; 

(b) The sale of all or substantially all of the business and assets of 
the Company; or 
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(c) As otherwise required by the Act. 

6.3 Conclusion of Affairs.  In the event of dissolution of the Company for any 
reason, the Managing Member shall proceed, as soon as reasonably practicable, to 
wind up the affairs of the Company.  The Members (and their successors in interest) 
shall continue to share in allocations of income and loss and distributions during the 
period of winding up in the same manner as before the dissolution.  The Managing 
Member shall have reasonable discretion to determine the time, manner and terms of 
any sale or sales of Company property pursuant to such winding up, having due regard 
to the activity and the condition of the Company and relevant market and financial and 
economic conditions. 

6.4 Liquidating Distributions.  After paying or providing for the payment of all 
debts and liabilities of the Company and all expenses of winding up, and subject to the 
right of the Managing Member to set up such reserves as it may deem reasonably 
necessary for any contingent or unforeseen liabilities or obligations of the Company, 
any other remaining assets of the Company, shall be distributed to or for the benefit of 
the Members (and their successors in interest) in accordance with the balances in their 
respective Capital Accounts, subject to Section 4.6.  The Managing Member may 
distribute such remaining assets (including any remaining Portfolio Investments), in 
kind, as a liquidating distribution to the Members (and their successors in interest). 

6.5 Termination.  Within a reasonable time following the completion of the 
winding up of the Company, the Managing Member shall supply to each Member a 
statement which shall set forth the assets and the liabilities of the Company as of the 
date of complete winding up and each Member’s portion of the distributions pursuant to 
this Agreement. Upon completion of the winding up of the Company and the distribution 
of all Company assets, the Company shall terminate, and the Managing Member shall 
execute and file a certificate of cancellation of the Company with the Secretary of State 
of Delaware, and shall take all other action necessary to effectuate the dissolution and 
termination of the Company. 

ARTICLE VII 
GENERAL AND ADMINISTRATIVE PROVISIONS 

7.1 Principal Office.  The principal office of the Company shall be at such 
location or locations as may be determined by the Managing Member from time to time. 

7.2 Indemnification.  To the fullest extent permitted by law, the Company shall 
indemnify and hold harmless, and may advance expenses to, the Managing Member 
and any other Member or officer of the Company  (collectively, the “Indemnitees”), from 
and against any and all claims and demands whatsoever arising out of the business and 
affairs of the Company; provided, however, that no advance or indemnification may be 
made to or on behalf of any Indemnitee in connection with (a) a breach by such 
Indemnitee of any fiduciary duty owed to the Company or to any Member, or (b) such 
Indemnitee's negligence or willful misconduct.  The provisions of this section shall 

Case: 4:12-cv-00080-CEJ   Doc. #:  121-2    Filed: 04/10/12   Page: 13 of 21 PageID #:
 3696



 -11 -  

continue to afford protection to each Indemnitee regardless of whether such Indemnitee 
remains a Managing Member, Member or officer of the Company. 

7.3 Fiscal Year.  The fiscal year of the Company shall end on the thirty-first of 
December. 

7.4 Books and Records.  At all times during the term of the Company, the 
Managing Member shall keep, or cause to be kept at the Company’s principal office, the 
books and records of the Company.  The books and records of the Company shall be 
open to the reasonable inspection and examination by the Members or their duly 
authorized representatives during reasonable business hours.   

7.5 Reports.  As soon as practicable following the end of each fiscal year (but 
within 120 days), the Company shall provide each Member a financial report of the 
results of operations, including audited or unaudited financial statements, as determined 
by the Managing Member, as well as tax statements on Form K-1 (or their equivalent). 
The Managing Member shall provide a report on the financial condition and ongoing 
business of Acartha Group and any entity in which a Portfolio Investment is made on an 
ongoing basis, and in any event at least semi-annually. 

7.6 Tax Information.  The Company shall prepare, or cause to be prepared, 
Forms K-1 for the Members for each taxable year of the Company.  The Company shall, 
within ninety (90) days after the end of each taxable year of the Company, cause to be 
sent to each Member, a completed Form K-1 with respect to such Member and any 
other tax information concerning the Company which is necessary for preparing such 
Member’s income tax returns for that year.  The “Tax Matters Partner” of the Company 
under the Code shall be the Managing Member.  The Tax Matters Partner shall provide 
the Members with copies of any correspondence received by the Company from the 
IRS or any other taxing authority no later than ten (10) days following the receipt of any 
such correspondence and shall timely keep the Members informed as to the status of 
any audit of the Company’s tax affairs by the IRS or any other taxing authority and shall 
not without the prior written unanimous approval of the Members (i) enter into a 
settlement agreement with the IRS which purports to bind any of the Members other 
than the Tax Matters Partner, (ii) file a petition pursuant to Sections 6226(a) or 6228 of 
the Code, (iii) intervene in any action pursuant to Section 6226(b)(5) of the Code, or (iv) 
enter into an agreement extending the statute of limitations.  Additionally, if an audit of 
any of the Company’s tax returns shall occur, the Tax Matters Partner shall not settle or 
otherwise compromise assertions of the auditing agent without the unanimous approval 
of the Members. 

7.7 Notices.  Any notice to be given under this Agreement may be given either 
personally or by electronic transmission (e-mail), mail, telephone, facsimile or other form 
of wire or wireless communication, or by overnight courier.  If mailed, notice shall be 
deemed to be effective three (3) days after deposited in registered or certified mail with 
postage thereon prepaid addressed if to a Member at its address as it appears on the 
signature page to this Agreement (or at such other address for any party as such party 
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shall notify the other parties), and if to the Company at its principal office.  If given in any 
other manner, such notice shall be deemed to be effective (i) when given personally, (ii) 
when given by electronic transmission, within 24 hours of being sent to the e-mail 
address provided by the Investor Member or the Company in the subscription 
agreement executed by such member and the Company, and if by telephone, facsimile 
or other form of wire or wireless communication, within 24 hours of being so 
communicated (in the case of telephone notification, such notice must be followed by an 
electronic transmission of notice with 24 hours or by written notice delivered by 
registered or certified mail) or (iii) one (1) day after given to an overnight courier to be 
delivered. 

7.8 Headings.  The headings of the sections hereof are inserted for 
convenience only and shall not control or affect the meaning or construction of any of 
the provisions hereof. 

7.9 Amendments.  This Agreement may be modified or amended by written 
agreement of the Managing Member and a majority in interest (as reflected in the net 
balances of all Capital Accounts) of the Investor Members.  Notwithstanding the 
foregoing, the Managing Member may amend the Agreement as necessary to effect the 
issuance of new Membership Interests or the admission of new Investor Members 
pursuant to Section 5.5, above, including by making prospective adjustments to the 
Sharing Percentages of the Members (including any Acartha Loan Sharing Percentage 
or any Portfolio Company Sharing Percentage, as applicable). 

7.10 Entire Agreement; Counterparts.  This Agreement sets forth the entire 
understanding of the parties hereto.  This Agreement may be executed in one or more 
counterparts, or in the case of Investor Members, the execution of a Subscription 
Document, the form of which is incorporated as a schedule to this Agreement, each of 
which shall be deemed to be an original, but all of which together shall constitute one 
and the same instrument.  
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IN WITNESS WHEREOF, the undersigned have affixed their signatures 
signifying their adoption of this Agreement as of the date first above written. 

 
 
ACARTHA SPECIAL SITUATIONS FUNDING, 
L.L.C. 

 
By: ASSF CAPITAL, L.L.C. 
 its Managing Member 
 
 By: ACARTHA GROUP, LLC, 
  its Managing Member 
 
 
By:  
___________________________________ 

    B. Douglas Morriss 
    Chairman of the Board of Morriss                 

 Enterprises, LLC, holder of a majority of      
 its common shares  
 

 Address: 2 Tower Center Blvd. – 20th Floor 
  East Brunswick, NJ 08816  
 
 
 
ASSF CAPITAL , L.L.C. 
 
By: ACARTHA GROUP, LLC, 
 its Managing Member 
 
 
By:  
___________________________________ 

  B. Douglas Morriss 
    Chairman of the Board of Morriss                 

 Enterprises, LLC, holder of a majority of      
 its common shares  

 
 

 Address: 2 Tower Center Blvd. – 20th Floor 
  East Brunswick, NJ 08816  
 
 

[SIGNATURES CONTINUED ON NEXT PAGE] 
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______________________________ 
 
Address:  
 
 
 
 

______________________________ 
 
Address:  
 
 

 
 
_______________________________ 

 
Address:  
 
 
 
 

______________________________ 
 
Address:  
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SCHEDULE 1 - Members, Capital Contributions and Sharing Percentages 

 

Member Capital 
Contributions 

Sharing 
Percentages 
 

ASSF Capital , L.L.C., 
Managing Member 

 

$   -0- 
 

 $ -0- 

 $    
 

  

 $      

Total $ 100.00% 
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SCHEDULE 2:  Members, Capital Contributions relating to the Acartha Loan and 
Acartha Loan Sharing Percentages 

 

Member Capital 
Contributions 

Acartha Loan Sharing 
Percentages 

 

 $    
 

  

 $    
 

  

 $      

Total $ 100.00% 
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FORM OF PORTFOLIO COMPANY INVESTMENT SCHEDULE 

 

 Members, Capital Contributions relating to [Insert name] Portfolio Investment 
and related Portfolio Company Sharing Percentages 

 

Member Capital 
Contributions 

Portfolio Company 
Sharing Percentage 
[name or description 
of Portfolio 
Investment] 

 $    
 

  

 $    
 

  

 $      

Total $ 100.00% 
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Form of Subscription Agreement 
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Acartha Group, LLC 

 2 Tower Center Boulevard, 20
th
 Floor 

East Brunswick, NJ  08816  

     

December 23, 2011 

 

Dear Investor: 

 

We are following up on our last letter to you on December 19
th

; this letter updates and amends 

that letter as well as our original letter to you dated December 8
th
.  Collectively, these three 

letters, together with the exhibits, schedules and other materials accompanying them, are the 

“Acartha Restructuring Plan.”  Capitalized terms used in this update letter but not defined have 

the meanings assigned to them in the Acartha Restructuring Plan. 

 

In the December 19
th

 letter we stated that the Company had decided to engage a Chief 

Restructuring Officer who would be empowered to independently determine the best course of 

action for investors, and we asked investors to complete the attached subscription documents for 

ASSF and make their contribution to ASSF by December 21.  We said that if we did not receive 

$500,000, we would be forced to start winding down the operations of the Company.  Since then, 

we have received cash and firm commitments to fund totaling $$254,975; we have received 

responses from investors with an aggregate pro rata of $201,671 which, based on those 

responses, we categorize as “likely investors”.  The remaining investors have indicated either 

that they had not made a decision, were unable to make a decision in the limited time available 

(especially given the time of year), or were not inclined to support the plan.  

 

Complicating discussions with investors this week was the ongoing litigation with the trustees 

representing the interests of the Goodman trusts who are significant investors in MIC VII and 

Acartha.  Several investors have said that reaching an accommodation with the Goodman trusts 

was an important consideration in their investment decision.  We are pleased to report that as of 

yesterday afternoon, Acartha and the Goodman trusts have agreed to a consensual Temporary 

Injunction Order (the “TIO”).   The TIO effectively freezes all activity at Acartha, prohibiting 

the transfer of funds out of Acartha (or MIC VII) without obtaining the prior consent of the 

Goodman trusts or, if such consent is not granted, the consent of the court.    

 

This is acceptable to us over the holiday period, but obviously will present serious difficulties in 

January.  Importantly from the perspective of prospective ASSF investors, we will not advance 

any funds under the Senior Loan from ASSF to Acartha unless and until the Goodman trusts 

consent to the use of those funds by Acartha.  In the meantime, we will continue to hold all 

subscriptions in escrow.   The conditions to the transaction closing are that a minimum of 

$500,000 be received, and that neither the filing of a bankruptcy petition nor the appointment of 

a receiver appears imminent.  We are very aware that it would not be acceptable for funders of 

the Senior Loan to suffer incremental harm if our efforts to preserve active management of 

portfolio assets outside of bankruptcy or receivership fail.  Accordingly, without either a 

favorable judicial ruling (a hearing is scheduled for January 12
th

) or the cooperation of Goodman 

trusts, ASSF will not enter into the Senior Loan with Acartha and instead will return funds 
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advanced from investors.  Assuming that the closing conditions are met, we accept the 

subscriptions and enter into the Senior Loan, countersigned subscription documents with 

completed schedules will be circulated to ASSF subscribers. 

 

Doug Morriss has taken a leave of absence from the Company effective as of December 

15
th
.   Although Doug will not be involved in Acartha decisions, he has pledged to cooperate 

with ongoing management, including the future Chief Restructuring Officer, in implementing the 

Company’s decisions, including executing certain Acartha documents.  He has also agreed to 

pledge his carried interest economics to secure the repayment of the Senior Loan and the other 

obligations as set forth in the Acartha Restructuring Plan.  In addition, Doug has agreed to 

provide advice on portfolio companies and other matters upon request. 

 

A final note on upcoming portfolio company activity:  assuming we are able to avoid bankruptcy 

or receivership, we expect to be back to those investors with exposure to Tervela in early 

January, once the company has decided on the terms of its upcoming capital raise.  We will send 

out a letter with details of the proposed financing and will organize an investor presentation with 

Tervela’s CEO so that investors can have a chance to fully evaluate the company’s business 

prospects as well as the terms of the proposed transaction. 

 

We urge those investors who have not yet supported the ASSF financing to do so as soon as 

practicable.  Without receiving a minimum of $500,000 from investors, we cannot in good 

conscience draw down the amounts which have already been subscribed.  This is because 

spending a lesser amount would not provide enough time to develop a thoughtful plan for the 

future, and in our opinion would just slightly delay an inevitable bankruptcy. 

 

We all appreciate your support and understanding in the midst of this very difficult situation.  

Have a good and restful holiday with your families. 

 

 

Very truly yours, 

 

 

Ameet Patel         T. Wynne Morriss            Dixon Brown 
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Acartha Group, LLC 

2 Tower Center Boulevard, 20
th
 Floor 

East Brunswick, NJ  08816 

     

January 4, 2012 

 

Dear Potential ASSF Investor: 

 

We are writing to you because you have positively responded to our previous letters 

regarding funding for ASSF.  In our last letter to you sent on December 23, 2011, we 

stated that all funds received would be held in escrow, and that before funds were 

released from the escrow to ASSF, at least $500,000 would have to be received.   We also 

stated that it was a condition to closing that neither the filing of a bankruptcy petition nor 

the appointment of a receiver for Acartha or any of the Acartha Funds appeared 

imminent.   We are now asking you, due to changed circumstances since December 23
rd

, 

to authorize the closing of the ASSF financing on different terms to allow us to operate 

under a Chapter 11 bankruptcy petition, all as more fully described below.  Capitalized 

terms used in this letter and not otherwise defined have the meanings assigned to them in 

the December 23
rd

 letter, which incorporates the Acartha Restructuring Plan letter dated 

December 8
th

 and the subsequent update letter dated December 19
th
. 

  

To recap where we were on December 23
rd

:  Doug Morriss had taken a leave of absence 

effective December 15, 2011, and Acartha and MIC VII had entered into a Temporary 

Injunction Order (the “TIO”) with the Goodman trusts freezing all financial activity at 

Acartha and the Acartha Funds until we either prevailed at a hearing scheduled for 

January 12
th 

or otherwise came to a mutually acceptable accommodation.  We were 

willing to agree to the TIO because of the slowdown in business over the holiday period.  

We understand that after the distribution of our December 23
rd

 letter, a number of 

investors received a copy of the TIO directly from the Goodman attorneys.  

 

The substantive issue with the Goodman trustees is that they have demanded that a 

receiver determined by them be appointed to take over Acartha and MIC VII, and that the 

cost of that receiver be borne by all the investors pro rata.  In our effort to be transparent 

to all investors and to limit the expense of litigation, we have delivered to the Goodman 

trustees and their attorneys the full Acartha Restructuring Plan and update letters that 

were delivered to all investors (including ATP investors), notwithstanding the filing of 

the lawsuit.  We have explained why we think that our proposal for the appointment of an 

independent Chief Restructuring Officer who represents investor interests in all of the 

Acartha Funds (not just MIC VII) is a much more comprehensive and, importantly, less 

expensive approach for addressing the challenges facing Acartha and the Acartha Funds.   

 

Unfortunately, based on their continued unreasonable conduct through their attorneys 

(the Goodman trustees have refused our offer to meet to discuss the situation at the 

business level), the Goodman trustees have indicated that any solution that does not leave 

them in control of your investments is unacceptable.  We think that their requests to have 

Acartha and MIC VII (in other words, you) pay their counsel fees and the fees for their 
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receiver are misguided at best.  As should be evident by now, we are under no illusion 

that the overall situation at Acartha and the Acartha Funds is anything other than grave.  

However, we continue to believe strongly that our Acartha Restructuring Plan proposal 

remains the most cost-efficient and equitable way of protecting the interests of all 

investors and realizing the potential value of your investments. 

 

At the time of the December 23
rd

 letter, we believed that it would be possible to 

simultaneously fight the Goodman Litigation, continue to respond to the ongoing SEC 

investigation and move forward with the Acartha Restructuring Plan.  Over the holidays, 

however, the issuer of our directors and officers liability insurance policy (the “D&O 

Policy”), Federal Insurance Company, a member of the Chubb Group of Insurance 

Companies (“Federal”) has stated that it does not believe it is responsible for advancing 

the defense costs for either the Goodman litigation or the ongoing SEC investigation 

despite the clear language of the D&O Policy requiring them to make these payments.  

We have therefore reluctantly come to the conclusion that the only way to enforce the 

clear terms of the D&O Policy will be through litigation.   

 

In light of the Federal position on advancing defense costs, our counsel (Pryor Cashman 

and Jacobs Partners), who have labored extensively on our behalf since September 

without receiving any payments whatsoever (including expenses), have told us that they 

cannot afford to continue to represent us without receiving at least partial payment of 

their invoices.  Our inescapable conclusion is that because we do not have the financial 

resources to sue Federal to collect what is owed under the D&O Policy while at the same 

time litigating against the Goodman trustees, we must change our strategy to minimize 

the drain on resources and allow us to get back to implementing the Acartha 

Restructuring Plan, starting with the hiring of the Chief Restructuring Officer, so that our 

attention can be focused on your investments in the portfolio companies.  Accordingly, 

after extensive discussion with counsel, we have decided to commence voluntary Chapter 

11 bankruptcy proceedings for Acartha, MIC VII, ATP and certain of the SPVs.  While 

we would have preferred to avoid this step, the combination of the Goodman trustees’ 

adversarial position and Federal’s refusal to advance defense costs in clear breach of the 

D&O Policy leaves us with no choice. 

 

A Chapter 11 filing will have a number of immediate strategic benefits:  (i) it will 

immediately halt the Goodman litigation and bar any other investors from following the 

same path, forcing them to seek relief in the bankruptcy court in their capacity as equity 

holders, junior in right to creditors (more about this below); (ii) it will provide us with a 

sympathetic forum in which to sue Federal to honor the D&O Policy; (iii) it will enable 

us to bring the claims of all creditors and investors against any of the entities into a single 

court and deal with them in a comprehensive fashion; and (iv) it will give us a single 

court in which to implement the Acartha Restructuring Plan, including the DIP loan as 

described below. 

 

It is important to note that, with your support and the approval of the court, the 

fundamentals of the Acartha Restructuring Plan will remain in place under the Chapter 11 

proceeding:  there will still be a Chief Restructuring Officer, and ASSF will still be the 
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financing vehicle through which funds will be lent to finance the activities of Acartha and 

the Acartha Funds.  But instead of taking these steps outside of court supervision, the 

entire process will be done under the supervision of a bankruptcy judge.  The overall 

disadvantage of the process is the incremental expense (mainly legal) and formality of 

operating under court supervision.  The other disadvantage to Acartha and Acartha Fund 

investors is that their economic interest in Acartha and the Acartha Funds will be 

subordinated to the interests of creditors, including importantly the funders of ASSF, as 

described below.  The primary advantage, in addition to the immediate benefits listed 

above, is that if and when our official bankruptcy reorganization plan is approved by the 

court, we will have obtained certainty for ASSF investors that the reorganization plan as 

implemented is protected from legal challenge by any Acartha or Acartha Fund creditor 

or investor (except through the procedures outlined by the bankruptcy court).    

 

It is also important to note that because Acartha is completely out of funds, and the 

Goodman trustees continue to insist on expensive litigation while our insurance company 

refuses to honor the D&O Policy, the only alternative at this point to a Chapter 11 filing 

is a Chapter 7 bankruptcy liquidation, which, as we have discussed extensively before, 

would be an unmitigated disaster for investors. 

 

In order to proceed with the Chapter 11 filing and avoid a Chapter 7 liquidation, we need 

your support.  Specifically, we need your approval to apply funds already raised to pay 

the approximately $50,000 in fees needed to make the Chapter 11 filings.  We also still 

need the funds we originally projected in order to allow us to accomplish the goals we 

have set forth in the Acartha Restructuring Plan, which will be the foundation of the 

bankruptcy Reorganization Plan we intend to submit to the court for approval.   Instead of 

the original budget of $2,000,000, we project that approximately $2,500,000 will be 

needed to operate Acartha and the Acartha Funds through 2012 – the incremental 

$500,000 is our estimate (based on advice from counsel) of the added costs of operating 

under bankruptcy supervision (primarily legal fees).  Because of the estimated $50,000 

needed to cover the fees needed for the initial filing and an additional $50,000 in legal 

fees required for the  period in which we will be preparing our bankruptcy 

Reorganization Plan, the initial fund raise threshold is now $600,000 instead of $500,000.  

The other budget items remain the same as originally proposed. 

 

The Chapter 11 process opens up new opportunities for those investors who agree to 

participate, while disadvantaging those who choose not to participate.  This is because 

instead of a Senior Loan being made with the ASSF funds to Acartha as described in the 

Acartha Restructuring Plan, the loan will be a bankruptcy court approved Debtor-in-

Possession or “DIP” loan.   The DIP loan, unlike the Senior Loan which it replaces, will 

be secured by all of the assets (investments) of the Acartha Funds which are under 

bankruptcy protection.   While the Senior Loan as proposed was to be repaid from 

proceeds of any liquidity event of a portfolio company, it was not proposed to be secured 

directly by the assets of the Acartha Funds.  Under the Senior Loan structure, the Acartha 

Funds which had their distribution reduced to repay the Senior Loan in turn were to be 

repaid by carried interest payable to Doug Morriss.  There was always a risk that a non-

participating Acartha Fund investor would object to having its distributions reduced to 
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repay the Senior Loan – with a DIP loan approved by the bankruptcy court, that risk is 

eliminated.   

 

In order to induce more investors to participate (and avoid Chapter 7 liquidations) the 

interest rate for the DIP loan will be 1-year Libor plus 10% (currently 11.32%) rather 

than the 6% originally proposed for the Senior Loan.   We believe this rate is generally 

below the rate paid in the market for debtor-in-possession loans of this risk profile.  The 

DIP loan will be repayable upon confirmation of a plan of reorganization, unless ASSF 

extends or modifies its terms.  If the Chapter 11 cases are converted to Chapter 7 

liquidations, or if a Chapter 11 trustee is appointed, the DIP Loan will become 

immediately due and payable.  In such an instance, the DIP lender would be entitled to 

take all necessary steps, including liquidating the portfolio of the Acartha Funds, to repay 

the DIP loan.  As noted above and, to be absolutely clear, if Acartha and the Acartha 

Funds do not file Chapter 11 petitions, because of the Goodman trustee litigation and the 

position Federal has taken with respect to the D&O Policy, they will be forced to file 

under Chapter 7, which will precipitate the immediate liquidation of portfolio positions to 

satisfy the demands of creditors. 

 

The DIP loan will only be used pursuant to the budget included in the Acartha 

Restructuring Plan plus legal fees for the Chapter 11 cases, or as authorized by ASSF as 

the DIP lender.  Finally, as an alternative to repayment, the DIP loan will be structured to 

provide for conversion of the loan into new senior equity in each of Acartha and the 

Funds at the election of the DIP lender as part of a plan of reorganization.   As senior 

equity, ASSF (and accordingly the ASSF investors) would receive distributions before 

any other investor in Acartha or the Acartha Funds. 

 

We are asking you to confirm your commitment to fund your share of the Restructuring 

Proposal, as revised, and that you consent to the application of your funds to initiate the 

Chapter 11 proceedings, including the initial budgeted $50,000 to make the appropriate 

filings.  While we are currently approaching only those investors who have previously 

responded positively in an effort to reach our $600,000 threshold to reorganize and avoid 

a Chapter 7 liquidation, we do intend to approach all of the investors, as we did 

previously.  We believe that it is highly unlikely that all investors will choose to 

participate.  Any Investor who does not participate in the DIP loan will run the risk 

that its interest in Acartha or the Acartha Funds will be wiped out or severely 

subordinated if the DIP Lender converts the DIP loan to new equity.  In venture 

investing terms, you should analyze the DIP loan as a very serious “down round” 

financing, with attendant extremely negative consequences for those investors who do not 

participate.   

 

On the other hand, those investors who do participate would benefit in accordance with 

their level of participation, and that is why we are first approaching those investors who 

responded positively to the original Acartha Restructuring Proposal.  Everyone will have 

an initial opportunity to participate up to their pro rata in funding the DIP loan, and to the 

extent that the full amount (i.e., $2.5mm) is not covered, we will offer increments above 

each investor’s pro rata to participating investors on an equitable basis. 
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The financial and operational stresses caused by the Goodman litigation and the refusal 

of Federal to honor the D&O Policy are causing events to move very quickly.  Given 

these exigencies, you should also be aware that we are speaking to third parties who have 

indicated an interest in participating in the DIP loan.  Obviously, participation by third 

parties will have the same adverse consequences for investors as failing to participate in 

the DIP loan. 

 

We will reach out to you by telephone, and would very much appreciate hearing from 

you so we can decide whether we have the support necessary to proceed down this path 

or instead need to commence liquidation of Acartha and the Acartha Funds.  Whether it is 

a Chapter 11 restructuring or a Chapter 7 liquidation, we expect to make the appropriate 

filing within days. 

 

Please call Wynne Morriss at 732-289-3368 with questions.  Our counsel, Mark Jacobs, 

will also be available to discuss the details of the bankruptcy process. 

 

     Very truly yours, 

 

 

Ameet Patel    Wynne Morriss   Dixon Brown 
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Acartha Special Situations Funding, LLC 

Wire Instructions 
 

DOMESTIC 
 

Receiving Bank: Reliance Bank 
   10401 Clayton Road 
   Frontenac, MO  63131 
 
Bank ABA Routing  #:  
 
Account Name & Address: Acartha Special Situations Funding, LLC 
    2 Tower Center Blvd. 
    East Brunswick, NJ 08816-1100 
 
Account Number:  
 
 
 
 

INTERNATIONAL 
 
Receiving Bank SWIFT / Routing #:  

Receiving Bank Name & Address: Bank of America 

      100 West 33rd Street 

      New York, NY  10001 

 
Beneficiary Account #:   
 
Beneficiary Name & Address: CUSTOM HOUSE 

     330 Bay Street, Suite 300 

     Toronto ON M5H 2SH Canada 

 

Reliance Customer Name & Address:  Acartha Special Situations Funding, LLC 

      2 Tower Center Blvd. 

      East Brunswick, NJ 08816-1100 

 

Reliance Bank Customer Account #:   

 

Further credit to: RE: Reliance Bank ABA  Custom House Branch 702 
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STATEOF II SSOU RI) 
) SS 

COUNTY OF ST. LOU IS ) 

AFFIDAVIT 

BEFO RE ME, the undersigned aut hority, personally appeared 

_-,M=n"r-'.tl"-I:"-'-,L""-,,"-,,n,,,e-,-V __ . who being by Ille duly sworn. deposed as foll ows: 

1y name is iVlartha Lamev . I am of sound mind. capable of mak ing this 

affidav it. and personall y acq uainted wit h the fact s herei n stated: 

I a lll the custodian of the records of_-,I"~"-cl,-,i,-,,,,-,n,,,ce,,-· -"B,.,",-,',-"I",' __ ' Attached hereto 

arc 9 pa!.!cs of record s from Reliance Ball!{ These _9_ of record s arc kept by 

___ -"R"c'-"I.!.!i :....,,,.!.!'c,,' c~' "B"'a"'n"'k'----___ ill the regular course of business and it was the regular course of 

business of_---'R=e'-'Ii"'n"n"'cc"'-"B",....,".!.!'I""_ lo r an employee or representative o f_-".R"c",' I.!!i:.!!"-,,'c,,'c~' "B.!!".!!II.!!I''----_ 

wi th knowledge or thc act. evell t, condi ti on, opinion or diagnosis recorded to make th e record or 

trall smit in fo rmation th ereor to be inc luded in slich record: and the record was made at or near the 

time or lhe act, evcnt. condi ti on. opinion or diagnosis. The records attached hereto are the 

originals or exact duplica tes of the origina l. 

STATE OF MI SOU RI 
SS 

COUNTY OF ST. LO UIS 

IN WITI;Q'JlS W I-IER OF, I ha ve hereullto subsc ri bed m)' lIame alld ani xed my 
omcial seal. th is day o f --f'1l'ill~~!4' 2012. 

My Commiss ion Expi res: 

3 1c9511 ~ 
I f KATIE L. BAUER 

NolaIy Public - Notal}' Seal 
STATE OF MISSOURI 
St Charles County 

My CommlSslOO Expires: Aug. 25, 2012 
Comm,ssion # 08625492 
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AccountA1(~r~~~~E1r~t~ ________ ~D~a~te~:~====~~~====~ 

R8..IANCE BANK 

10401 CLAYTON ROAD 

FRONTENAC MO 63131·2909 , 

IMPORTANT ACCOUNT OPENING INFORMATION: Federal law requires 
us to obtoin sufficient information to verify your identity_ You may be 
asked several questions and to provide one or more forms of 
identification to fulfill this requirement. In some instances we may use 
outside sources to confirm the information. The information you provide 
is protected by our privacy policy and federal law . 

o If checked, this is a temporary account agreement. 
Enter NOll-Individual Owner Information on page 2. There is additional 
Owner/Signer Information space on page 2. 

N"", 

Addross 

Mailing Address 
(if difl ~ent) 

.\ddress 

Mailing AddrC5' 
(11 di ff llfcnl) 

Signa\U/o Card·f.10 
Banke"i Systems"h' 

TOWER CENTER BLVD, E BRUNSWICK, NJ 08816 

DIXON BROWN 

2 TOWER CENTER BLVD 

E BRUNSWICK, NJ .088.16 

Th·e speCified ownership will remain the same·for all accounts. 

o Individual 0 Corpo~ation - For Pr:ofi~ 
o Joint with Survivorship 0 Corporation - Nonprofit 

(.md not as a tenancy by the 0 
entirety or as tenants in common) Partnership 

o Joint - As Tenants in Common 
Without Survivorship (and not 
as a tenancy by the entirety) 

o Sole Proprietorship 

eg limited liability Company 

o Husband And Wife As A Tenancy By The Entirety 

o 
o 

Trust·Separate Agreement Dated: --------------1 

Beneficla,y:Deslgnatlon ' .• ;':-- : .:- .. " ,." :~,:.",.. . , .. .:. ,(.,!; 
(Check Dppropr:i€!te ownership above.) 

o Revocable Trust or P~y.On-Dealh Account (not subject to the 
Nonprobate Transfers Law of Missouri) 
(Beneficiary Name(s), Address(es), and SSN{s» 

o Registrati on in Beneficiary Form· This Account is subject 10 the 
Nonprobate Transfers law of Missouri. (Note: All owners sign tile 
signature block) 

Transfer on Death to: Beneficiaries 
1. ___________________________ 0 LDPS eg No LDPS 

2. 0 LDPS eg No LDPS 

3. 0 , LDPS e9 No LDPS 

Number of signatures requir~?.t~r withdr.awal: "O",N"E===-c= 

The undersigned authorize the financial institution 10 investigate credit 
and employment history and obtain reports from consumer reporting 
agency(ies) on them as indiv iduals. Except as otherw ise provided by law 
or other documents, each of the undersigned is authorized to make 
withdrawals from the account(s)! provided the required number of 
signatures indicated above is satisfied. The undersigned personally and 
as or on behalf of. the account ow nerts) agree to fhe terms of . and 
acknowledge receipt of copy(ies} of , thiS document and the following: 
129 Terms and Conditions ~ Privacy 

~ Electronic Fund Transfers ~ Truth In Savings 

~ Subslitute Checks ~ Funds Availability 
o Common Features 0 _____________ _ 

~ Authorized Sign~-(-See...! wnerlSigner Information for Authorized 
S g~rrl.s~g"a" s).) . 

l [ X] ~ -"'~::':::: .. '~~_ 
DIX ON BROWN 

2[ X 

3[ X 

] 

] 

] 

VoJo!\Cfli Xiuwer FInancial Setviccs @'lOOl, 2006 

M~.\P-LAZ-t.\O 5/212007 

Pago , of 2 Initials: ____ _ 
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Owner/Signer Information 3 
N~, 

ReI;lllon&hlp 

Addros$ 

t.1m/ing Address 
(il dilfCfoot) 

Hamo A lOne 

Worlt A lCno 

Mabile AlonG 

&Mail 

(Jrth Oato 

SSNITIN 

Gov' lls$uo:J Alate 10 
gype. Number, Slalo, 
$SUO 0310, Exp. Dale) 

Olher 10 
(Description. Oeu115) 

EmploylJf 

Pre-Jlou s . • 
Owner/Signer Information 4 '.' • .'. 
Nan. 

Re!<ltionshlp 

AddroS$ 

!.I:lllng AddrllSs 
(if differCflI) 

Homo R\c:no 

Work AIOIIO 

!.-Iabito Alena 

E- Mail -
S;rth Dale 

SSNITIN 

Gall' I Issued Photo 10 
(Type. Number, Stote, 
lnuo Oala, E:ocp. Date) 

Olher 10 
(Descrip tion, DOlals) 

Employ« 
F'rC'J"OU , , 

• • 
Backup Withholding Cerllflcations .' . 

(If nol a "u.s. Person, " certify foreign slalus separalely.) 
TIN:  

.- . 

~ Taxpayer I.D. Number (TIN) • The number shown above is my 
correct taxpayer identification number. 

~ Backup Withholding - I am not subject to backup w ithholding 
either because I have not been notified that I am subject to backup 
withholding as a resu lt of a failure to report all interes t or dividends, 
or the Internal Revenue Service has notified me that I am no longer 
subject to backup w ithholding. 

, 

o Exempt Recipients - I am an exempt recipient under the Internal 
Revenue Serv ice Regulations. 

I certify under penalties of perjury the statements checked in 
this section and that I am a U.S. person (inclUding a U.S. 
resident alien). 

X -:-::~=-:-c==,--=---,--,--,-,----,,---- (Date) 
ACARTHA SPEGtAL SITUATtOhtSl')jNDING LLC 

Signaturo Cilrd·MO 
8Jnk('ts Svslcms HI 

, ~ :5:-" -..... 

!Noll en KfUWCf Finnnciol Servieos @2003 , 2006 

.. .. 

Non-Individual Owner Information .-

N~' ACARTHA SPECtAL SITUATIONS FUNDtNG LLC 
BN  
Phone 

Mobllo Alona 

E-Mail 

Typo 01 Bltity 

StlitalCountry & Oalo 
of Oror.ni:tation 

Nmuro 01 
Businoss 

Addross 
2 TOWER CENTER BLVD. E BRUNSWICK, NJ 08816 

1.1uiUng Address 
(if diH(l(enl) 

Authorllallcn/ 
~olut lon Date 

Pra l jous 
Financ!nI Ins\. 

Account DesCription 
FREE BUStNESS  s 0.00 

0 ""'" o ",,"" 
0 

S 

0 ,,",h o Chock 

0 

S 

0 c..h o Oll::ck 

[,] 

Services Requested ;._ '0. '[.: :,': '.: -, ". ~.' .-,.j'.: o· 

o ATM o Debit/Check Cards {No. Requested: _____ _ _ 
0 ___ ___ _ _ 
o 

0 ________ 1 

o 
er erm norma on · -' ... ,,-

MPtA P·LAZ· /;10 51212007 

Ini tials: V)P ~ Pogil 2 of 2 
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R8.IANCE BANK 
10401 CLAYTON ROAD 
FRONTENAC MO 63131-2909 

LIMITED L1ABIUTY COMPANY AUTHORIZATION RESOLUTION 
By:ACARTHA SPECIAL SITUATIONS FUNDING LLC 

Referred to in this document as "Financiallnstitution~' 

2 TOWER CENTER BLVD 
E BRUNSWICK, NJ 08816 

Referred to in ~his, dacum,ent 'as II Llniited Liability Compari~i' 
, . t.' '" ' ' .. 

I, ' " ,'~ertify that I am a Manager or, Designated, Member of the .above named Limited liability 
Company organized under the laws of . , Federal Empl~y~r 1.0. Number  . . . 

engaged'in business under the trade name of . , and that the resolutions on 

this document are a correct copy of the resolutions adopted at a meeting of all members of the Limited Liability Company or the person or persons 

designated by the members of the Limited Liability Company to manage the Limited Liability Company as provided in the articles of organization or an 

operating agreement, duly and properly called and held on (date). These resolutions 

appear in the minutes of this meeting and have not been rescinded or modified. 

AGENTS Any Agent listed below, subject to any written limitations, is authorized to exercise the powers granted as indicated below: 

Name and Title or Position 

~igna~Ure ,," .•. , .. ~=:im~ :~re (if used) 
,'. ., --." '""' ~;,-~ . :.X' ___ "'-=-__________ X ...... .• A. DIXON BROWN 

B. _______________________ __ X ________________________ _ X ___________ _ 

C. ________________________ _ X ________________________ _ X ___________ _ 

D. ______________________________ _ x _______________________ ___ X ___________ _ 

E _______________________________ __ X ________________ _ X ___________ _ 

F. _______________________________ _ X ________________ X _____________ _ 

POWERS GRANTED (Attach one or more Agents to each power by 'placing the letter corresponding to their name in the area before each power. 
Following each power indicate the number of Agent signatures required to exercise the power.) 

Indicate A, B, C, Description of Power 
D, E, and/or F 

(1) Exercise all of the powers listed in this resolution. 

_______ (2) Open any deposit or share account(s) in the name of the Limited Liability Company. 

(3) Endorse checks and orders for the payment of money or otherwise withdraw or transfer funds on deposit 
with this Financial Institution. 

(4) Borrow money on behalf and in the name of the Limited Liability Company, sign, execute and deliver 
promissory notes or other evidences of indebtedness. 

(5) Endorse, assign, transfer, mortgage or pledge bills receivable, warehouse receipts, bills of lading, stocks, 
bonds, real estate or other property now owned or hereafter owned or acquired by the Limited Liability 
Company as security. for SU/TlS bor~owed, and to discount the same, unconditionally guarantee payment 
of all bills received, negotiated or discounted and to waive demand, presentment, protest, notice of 
protest and notice of non-payment. 

(6) Enter into a written lease for the purpose of renting, maintaining, accessing and terminating a Safe 
Deposit Box in this Financial Institution. 

(7) Other _________________________________________________ _ 

Indicate number of 
signatures required 

UMITATIONS ON POWERS The following are the Limited liability Company's express limitations on the powers granted under this resolution. 

EFFECT ON PREVIOUS RESOLUTIONS This resolution supersedes resolution dated _______ . If not completed, all resolutions remain in effe~t. 
CERTIFICATION OF AUTHORITY 
I further certify that the Managers or Designated Members of the Limited Liability Company have, and at the time of adoption of this resolution had full 
power and lawful authority to adopt the resolutions on page 2 and to confer the powers granted above to the persons named who have full power' and 
lawful authority to exercise the same. (Apply seal below where appropriate.) 

In Witness Whereof, I have subscribed my name to this document and affixed the seal, If any, 

of the Limited Liability Company on (-'--"" (date). 

\~- ,. "I~ 
Attest·by One Other Manager or Designated Member . ManageJ,:"oLDesignated Member 

~ @ 1985, 1997 Bankers Systems, Inc., SI. Ooud, MN Form LLC-1 5/1/2003 (page 1 of 2) 
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II 

As used in this resolution, the term "Manager" means the person or persons designated by the members of the Limited Liability Company in a 
manager-managed Limited Liability Company to manage the Limited liability Company as provided in the articles of organization or an operating 
agreement. The term "Designated Member" means the member or members of the Limited Liability Company authorized to act on behalf of the Limited 
Liability Company in a member-managed Limited Liability Company. By signing this resolution, Manager or Designated Member represent that they 
have provided the Financial Institution with true and complete copies of the articles of organization and operating agreements of the Limited Liability 
Company as amended to the date of this resolution. 

The Limited Liability Company named on this resolution r~solves that, 
(1) The Financial Institution Is deSignated as a depository for the funds of the Limited liability Company and to provide other financial accommodations 

Indicated In this resolution. 
(2) This resolution shall con~inue to h.ave effect until express written notice of its res.cission or modification has been received and recorded by the 

Financial Institution. Any and all prior resolutions adopted by the Managers or Designated Members of the limited Liability Company and certified to 
the financial Institution as governing the operation of this Limited liability Company's account(s), are in full force and effect, until the Financial 
Institution receives and acknowledges an express written notice of its revocation, modification or replacement. Any revocation, modification or 
replacement of a resolution must be accompanied by documentation, satisfactory to the Financial Institution, establishing the authority for the 
changes. 

(3) The signature of an Agent on this resolution Is conclusive evidence of their authority to act on behalf of the Limited Liability Company. Any Agent, 
so long as they act in a representative capacity as an Agent of the limited Liability Company, Is authorized to make any and all other contracts, 
agreements, stipulations and orders which they may deem advisable for the effective exercise of the powers indicated on page one, from time to 
time with the Financial Institution, subject to any restrictions on this resolution or otherwise agreed to in writing. 

(4) All transactions, If any, with respect to any deposits, withdrawals, rediscounts and borrowings by or on behalf of the Limited liability Company 
with the Financial Institution prior to the adoption of this resolution are hereby ratified, approved and confirmed. 

(5) The Limited Liability Company agrees to the terms and conditions of any account agreement, properly opened by any Agent of the Limited Liability 
Company. The Limited Liability Company authorizes the Ananclal Institution, at any time, to charge the Limited Liability Company for all checks, 
drafts, or other orders, for the payment of money, that are drawn on the Financial Institution, so long as they contain the required number of 
signatures for this purpose. 

(6) The Limited Liability Company acknowledges and agrees that the Financial Institution may furnish at its discretion automated access devices to 
Agents of the Limited Liability Company to facilitate those powers authorized by this resolution or other resolutions in effect at the time of 
issuance. The term II automated access device" includes, but is not limited to, credit cards, automated teller machines (ATM), and debit cards. 

(7) The Limited Liability Company acknowledges and agrees that the Financial Institution may rely on alternative signature and verification codes issued 
to or obtained from the Agent named on this resolution. The term II alternative signature and verification codes" includes, but is not limited to, 
facsimile signatures on file with the Financial Institution, personal identification numbers (PIN), and digital signatures. If a facsimile signature 
specimen has been provided on this resolution, (or that are filed separately by the Limited Liability Company with the Financial Institution from time 
to time) the Financial Institution is authorized to treat the facsimile signature as the signature of the Agent(s) regardless of by whom or by what 
means the facsimile signature may have been affixed so long as it resembles the facsimile signature specimen on file. The Limited Liability Company 
authorizes each Agent to have custody of the Limited Liability Company's private key used to create a digital signature and to request issuance of a 
certificate listing the corresponding public key. The Financial Institution shall have no responsibility or /lability for unauthorized use of alternative 
signature and verification codes unless otherwise agreed in writing. 

Pennsylvania. The designation of an Agent does not create a power of attorney; therefore, Agents are not subject to the provisions of 20 Pa.C.S.A. 
Section 5601 et seq. (Chapter 56; Decedents, Estates and Fiduciaries Code) unless the agency was created by a separate power of attorney. Any 
provision that assigns Financial Institution rights to act on behalf of any person or entity is not subject to the provisions of 20 Pa.C.S.A. Section 5601 
et seq. (Chapter 56; Decedents, Estates and Fiduciaries Code). 

FOR FINANCIAL INSTITUTION USE ONLY 

Acknow ledged and received on ______ (date) by ___ (iniUals) 0 This resolution is superseded by resolution dated _____ _ 

Comments: 

~ @) 1985, 1997 Bankers Systems, Inc •• 51. Cloud. MN Fonn U.C-1 5/1/2003 (page 2 of 2) 
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W9 Form - I Request for Taxpayer (Rev. January 2011) I Give Fonn to the requester. Oepartment of the Treasury Identification Number and Certification Internal Revenue Service Do not send to the IRS. 

Name (as shown on your Income tax return) 

N ACARTHA SPECIAL SITUATIONS FUNDING LLC 
G,) 
Cl Business name/disregarded entity name, if different from above 

\ co . , 
a. 
c: 
0 

G,) II) Check appropriate box for federal tax " , 

c.C: 
classification (required): Dlndlvlduallsole proprietor Dc Corporation Os Corporation o Partnership DTrust/estate ~.~ 

~ 2 DUmited liability company. Enter the tax classification (C= C corporation, S= S corporation, P= partnership) Jli- D ~empi payee ...... D other (see instructions) c: II) ~ ;t.E 
u Address (number, street, and apt. or suite no.) Requester's name and address (optional) 
It: 
'u 2 TOWER CENTER BLVD RELIANCE BANK 
II) 
c. 

City, state, and ZIP code 10401 CLAYTON ROAD en 
Q) 

E BRUNSWICK, NJ 08816 FRONTENAC MO 63131-2909 G,) 
(J) 

Ust account number(s) here (optional) 

•• Taxpayer Identification Number (TIN) 
Enter your TIN In the appropriate box. The TIN provided must match the name given on the ~'Name" line to 
avoid backup withholding. For individuals, this is your social security number (SSN). However, for a resident 
alien, sole proprietor, or disregarded entity, see the Part I Instructions on page 3. For other entitles, It is your 
employer identification number (BN). If you do not have a number, see How to get a TIN on page 4. 
Note. If the account is in more than one name, see the chart on page 4 for guidelines on w hose number to 
enter. 

lilWII' Certification 
Under penalties of perjury, I certify that: 

I Social socwity numbor 

 

Employor Idontificlltlon numbor 

1. The number shown on this form is my correct taxpayer Identification number (or I am waiting for a number to be issued to me), and 
2. I am not subject to backup withholding because: (a) I am exempt from backup withholding, or (b) I have not been notified by the Internal 

Revenue Service (IRS) that I am subject to backup withholding as a result of a failure to report all interest or dividends, or (c) the IRS has 
notified me that I am no longer subject to backup withholding', and 

I 

3. I am a U.S. citizen or other U.S. person (defined below). 
Certificatiofl instructions. You must cross out Item 2 abQve if you' have been I',lotlfled by the IRS that you are currently subject to backup withholding' 
because you have failed to report all interest and dividends on your tax return. For real estate transactions, item 2 does not apply: For mortgage 
interest paid, acquisition or abandonment of secured property, cancellation of debt, contributions to an Individual retirement arrangement (IRA), and, 
generally, payments other than interest and dividends, you are not required to sign the certification, but you must provide your correct TIN. See the 
instructions on a e 4. 

Sign Sign'afu~'of 
Here U:S.~person ~ 

General Instructions 
Section references are to the Internal Revenue Code unless otherwise 
noted. 

Purpose of Form 
A person who is required to file an information return with the IRS 
must obtain your correct taxpayer Identification number (TIN) to report, 
for example, income paid to you, real estate transaction's; mortgage 
Interest you paid, acquisition or abandonment of secured property, 
cancellation of debt, or contributions you made to an IRA. 

Use Form W-9 only if you are a U.S. person (including a resident 
alien), to provide your correct TIN to the person requesting it (the 
requester) and, when applicable, to: 

1. Certify that the TIN you are giving is correct (or you are waiting 
for a number to be issued), 

2. Certify that you are not subject to backup withholding, or 

3. Claim exemption from backup withholding if you are a 
U.S. exempt payee. If applicable, you are also certifying that as a 
U.S. person, your allocable share of any partnership income from a 

Request for Taxpayor IdenlUicalion Number and Certification 
VMP ® Balkers systems' 
Wolters K1uwer Financial Sorvices 

Date ~ 

U.S. trade or business is not subject to the withholding tax on foreign 
partners' share of effectively connected Income. 

Note. If a requester gives you a form other than Form W-9 to request 
your TIN, you must use the requester's form If it is substantially similar 
to this Form W-9. 

DefinitIon of a U.S. person. For federal tax purposes, you are 
considered a U,S. person if you are:." 

• An individual who is a U.S. citizen or U.S. resident alien, 

• A partnership, corporation, company, or association created or 
organized in the United States or under the laws of the United States, 

• An estate (other than a foreign estate), or 

• A domestic trust (as defined In Regulations section 301.7701-7). 

Special rules for partnerships. Partnerships that conduct a trade or 
bUsiness in the United States are generally required to pay a 
withholding tax on any foreign partners' share of income from such 
business. Further, in certain cases where a Form W~9 has not been 
received, a partnership is required to presume that a partner is a· ' , 
foreign person, and pay the withholding tax. Therefore, if you are a 
U.S. person that Is a partner iii 'a partnership ccinauctin~ a trad~ or 

VMP9030 (1102),00 
Page 1015 
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Form W-9 (Rev. 1-2011) 

business In the United States, provide Form W-9 to the partnership to 
establish your U.S. status and avoid withholding on your share of 
partnership income. 

The person who gives Form W-9 to the partnership for purposes 
of establishing its U.S. status and avoiding withholding on its allocable 
share of net income from the partnership conducting a trade or 
business in the United States is In the follow Ing cases: 

• The U.S. owner of a disregarded entity and not the entity, 

• The U.S. gr~ntor or other owner of a grantor trust and not the 
trust, and 

• The U.S. trust (other than a grantor trust) and not the beneficiaries 
of the trust. 

Foreign person. If you are a foreign person, do not use Form W-9. 
Instead, use the appropriate Form W-8 (see Publication 515, 
Withholding of Tax on Nonresident Aliens and Foreign Entities). 

Nonresident alien who becomes a resident alfen. Generally, only a 
nonresident alien Individual may use the terms of a tax treaty to reduce 
or eliminate U.S. tax on certain types of Income. However, most tax 
treaties contain a provision known as a "saving clause." Exceptions 
specified in the saving clause may permit an exemption from tax to 
continue for certain types of Income even after the payee has 
otherwise become a U.S. resident alien for tax purposes. 

If you are a U.S. resident alien who is relying on an exception 
contained in the saving clause of a tax treaty to claim an exemption 
from U.S. tax on certain types of Income, you must attach a statement 
to Form W-9 that specifies the following five Items: 

1. The treaty country. Generally, this mt,l.st be the same treaty 
under which you claimed exemption from tax as a nonresident alien. 

2. The treaty ~rticle addressing the Income. 

3. The article number (or location) in the tax treaty that contains 
the saving clause and its exceptions. 

4. The' type and amount of income that qualifies for the exemption 
from tax. 

5. Sufficient facts to justify the exemption from tax under the 
terms of the treaty article. 

Example. Article 20 of.the U.S.-China income tax treaty allows an 
exemption from tax for scholarship Income received by a Chinese 
student temporarily present in the United States. Under U.S. law, this 
student will become a resident alien for tax purposes If his or her stay 
in the United States exceeds 5 calendar years. However, paragraph 2 
of the first Protocol to the U.S.-Chlna treaty (dated April 30, 1984) 
allows the prOVisions of Article 20 to continue to apply even after the 
Chinese student becomes a resident alien of the United States. A 
Chinese student who qualifie~ f~r.thls.~}<ception .. (uf"!der.paragraph 20f 
the first protocol) and is relying on this exception to claim an 
exemption from tax on his or her scholarship or fellowship income 
would attach to Form W-9 a statement that includes the Information 
described above to support that exemption. 

If you are a nonresident allen or a foreign entity not subject to 
backup withholding, give the requester the appropriate completed Form 
woe. 
What is backup withholding? Persons making certain payments to you 
must under certain conditions withhold and pay to the IRS a 
percentage of such payments. This Is called "backup withholding." 
Payments that may be subject to backup withholding include Interest, 
tax-exempt interest, dividends, broker and barter exchange 
transactions, rents, royalties, nonemployee pay, and certain payments 
from fishing boat operators. Real estate transactions are not subject to 
backup withholding. 

Request (or Taxpayer Id~HIC8Uon Numbs- and Certification 
VMP@ Balkers_systems 
Wolters Kluws- Rnancial Services 

o 

You will not be subject to backup withholding on payments you 
receive if you give the requester your correct TIN, make the proper 
certifications, and report all your taxable Interest and dividends on your 
tax return. 

Payments you receive w ill be subject to backup withholding if: 

1. You do not furnish your TIN to the requester, 

2. You do not certify your TIN when required (see the Part /I 
instructipns on page 4 for details), 

3. The IRS tells the requester that you furnished an incorrect TIN, 

4. The IRS tells you that you are subject to backup withholding 
because you did not report all your Interest and dividends on your tax 
return (for reportable Interest and dividends only), or 

5. You do not certify to the requester that you are not subject to 
backup withholding under 4 above (for reportable interest and dividend 
accounts opened after 1983 only). 

Certain payees and payments are exempt from backup withholding. 
See the instructions below and the separate Instructions for the 
Requester of Form W-9. 

Also see Special rules for partnerships on page 1. 

Updating Your Information 
You must provide updated Information to any person to whom you 
claimed to be an exempt payee if you are no longer an exempt payee 
and anticipate receiving reportable payments in the future from this 
person. For example, you may need to provide updated information if 
you are a C corporation that elects to be an S corporation, or if you no 
longer are tax exempt. In addition, you must furnish a new Form W-9 if 
the name or TIN changes for the account, for example, if the grantor of 
a grantor trust dies. 

Penalties 
Failure to furnish TIN. If you fail to furnish your correct TIN to a 
.~e.9ueste~,you cm~~Ybl~c.t.to a penalty of $50.for each such 'failure 
unless your failure Is due to reasonable cause and not to willful 
neglect. 

Civil penalty for false information with respect to withholding. If you 
make a false statement with no reasonable basis that results in no 
backup withholding, you are subject to a $500 penalty. 

Criminal penally for falsifying infonnatlon. Willfully falsifying 
certifications or affirmations may subject you to criminal penalties 
including fines andlor imprisonment. 

MIsuse of TINs. If the requester discloses or uses TINs in violation of 
federal law, the requester may be subject to civil and criminal 
penalties. 

; Specific Instructions 

Name 
If you are an Individual, you must generally enter the name shown on 
your income tax return. However, If you have changed your last name, 
for instance, due to marriage without informing the Social Security 
Administration of the name change, enter your first name, the last 
name shown on your social security card, and your new last name. 

If the account is In joint names, list first, and then circle, the name 
of the person or entity whose number you entered In Part I of the form. 

Sole proprietor. Enter your individual name as shown on your income 
tax return on the II Name" line. You may enter your business, trade, or 
"doing business as (DBA)" name on the" Business name/disregarded 
entity" line. 

VMPS030 (1102).00 
Page 2 of 5 

1... •• 
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CEBANK 

1923 

228 00012 02 
ACCOUNT : XXXXXXXXXXX1977 
::JOCUHENTS : 0 

I\CI\RTHI\ SPECII\L SITU1'.TIONS FUNDING LLC 
DIXO~ BRO~IN 

2 TOWER CENT~ R BLVD 
E BRUNSWICK NJ 08816 

PI\GE : 1 
12/30/2011 

30 
o 
o 

Effective November 30 , 2011 Reliance Dank will no longer provide the 
Overdraft Defender prod\Jct on customer accounts 
Plea~c cO !l L~cL your l ocal Reliance Bunk Branch or cu l l us ~L J14 . ~69 . 1200 
to discu ss avai iable optio ns to protect your accounts =rom having checks 
r~c\ l rned , such as transferring funds from ~nother account wi th lJS or 
uccc~siny a li n e of credit . 

BUSINESS I\l\ALYSIS I\CCOUl\T XXXXXXXXXXX1977 
============================== ================================================== 

L/'.ST S'l'I\TJ::MJ::N'~' 12/13/11 
AVG !\vAI LII.BLE B.''':''!\NCE 113 , 038 . 50 10 CREDITS 

6 DEBITS 
THIS STATEMJ::NT 12/30/11 

- - - - - - - - OTII E:R CRE:DITS - - - - - -
DESCRTPTION 
I ncoming Wire ,  
Incoming \'hre ,  
TNCOHTNG TNTL WTRF. 
Incoming Wire ,   
W:RE FEES SINCE 12/21/1: HOVED TO ANALYSIS 
Incoming Wire , RBC  
Incoming Wire , RBC  
Incoming Wlre , RBC    
Incoming vlire , RBC E 
incoming Wire ,  

- OTHER DEBITS - - - - - -
m:SCR I P'I' rON 

Incom.i.ng Dome!:>L.i.c vll~e TrG!.n::iler Fet:!  
I NCOHING WIRE FEE: 
Tncoming Domestic Wire Transfer Pee  
INCOMING INTL WIRE FES 
Incoming Domestic Wire Transfer Fee  
SERVI:::E CHARGE 

::: 0 N TIN U E D * * * 

DATE 
12/21 
12/21 
12/22 
12/22 
12/23 
12/23 
12/23 
12/23 
12/23 
12/23 

DA'I'f, 
12/21 
12/21 
12/22 
12/22 
12 /23 
12/30 

. co 
128 , 486 . 00 

139 . 22 
128 , 3rj6 . 78 

AMOUNT 
:1 , /36 . 00 
24 , 427 . 00 

1 , 740 . 00 
28 , 981.00 

50 . 00 
1 , 174 . 00 
1 , 174 . 00 
3 , 521.00 
5 , 060 . 00 

49 , 815 . 00 

AMOl!N'I' 
10 . 00 
10 . 00 
10 . 00 
20 . 00 
10 . 00 
79 . 22 
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CEBANK 
228 00012 02 
ACCOU~T : XXXXXXXXXXX1 977 
DOCUMENTS : 0 

ACAR'1'HA SP E:CTAL !';T'T'UA'1'TONS fUNDTNG LLC 
DIXO~ BRO~lN 

BUSINESS AJ(!\LYSIS ACCOUJ(T XXXXXXXXXXX1977 

PAGE : 2 
12/30/2 0 11 

------===---=-===---====---==-=--===-==--===-=---===-=----=-=---=--=- --==-=-----

DI'.TE .... 
12/21 
12/22 

- - - ITEMIZATION 0, OV ERDRJl.'T I'.ND RETURNED ITEr'l ,EES - - -

• TOTAL ,OR 
THIS Pe RIOD 

':'OTI'.L 
YEAR '1'0 DA'1'e 

* _____________________________________________________ -- - ------- _____ _ 0 

, ':'OTAL OVERD~AFT FEES : . 00 . 00 
*--- ----- -- -------- -- ------ -------------- - --- - ---------- -- ------ ------ ? 

. ':'OTAL RETURNED IT EM fEES : 

. BALANC:: 
36 ,1 43 . CO 
66 , 834 . 00 

DI'.ILY BI'.LI'.NCE 
DAT E .. . .... 3ALANCE 
12/23 128 , 426 . 00 
12/30 128 , 346 . 78 

- ~ND OF STAT::MENT -

. 00 . 00 

::>ATE ... ... . . . . . BALANCE 
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Print 

BUSINESS ANALYSIS  

Printed by: MARTHA LAMEY 

RELIANCE BAN K 

Page 1 of 1 

1/24/2012 9:27: 12 AM 

Reporting Institution: 28 

Demand Deposit  - ACARTHA SPECIAL SITUATIONS FUNDING LLC 
Rei Birthdate Phone Tax 

Identification 
[01] ACARTHA SPECIAL SITUATIONS FUNDING LLC * ********** 

[02] DIXON BROWN 

~i' 2 TOWER CENTER BLVD 

E BRUNSWICK NJ 08816 

Additional Relationships 

Tax Name: [1] ACARTHA SPECIAL SITUATIONS FUNDING 
LLC 

Presentments 
No Presentments for Account 

Current Cycle 
Description Debits Credits Date Balance 

Balance Forward: Dec 30,2011 $128,346.78 

MISCELLANEOUS CREDIT $17,677.00 Jan 11, 2012 $146,023.78 

Balance This Statement: Jan 23, 2012 $146,023.78 

https:llmwrlnav.fmwrdc.cOlnlDDA_DDAI1511DDAI151.ASPX?Action=QUICKPRINT... 1/24/2012 
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Sara Finan Melly 

Direct T 314.259.4759 F 314.552.4880 

melLy@armstrongteasdale.com  

MISSOURI KANSAS ILLINOIS NEVADA SHANGHAI 

February 13, 2012 

Claire M. Schenk 	 Via email: acartha.receivership@thompsoncoburn.com  
Thompson Coburn LLP 
One US Bank Plaza 
St. Louis, MO 63101 

Re: 	SEC v. Burton Douglas Morriss, et al.; Cause No. 04:12-cv-00080-CEJ 
Account Information: Acartha Special Situations Funding LLC 

Dear Claire: 

I represent Reliance Bank and am writing in response to your February 9, 2012, letter to the Bank demanding 
information about and control over an account held at the Bank in the name ofAcartha Special Situations Funding 
LLC. I have reviewed the receivership order dated January 17 and understand that the Court appointed you as receiver 
of a number of entities; however, you were not appointed receiver of Acartha Special Situations Funding LLC. 
Paragraph 7 of the receivership order gives the receiver authority to "assume control of, and be named as authorized 
signatory for, all accounts at any bank, brokerage firm or financial institution which has possession, custody or control 
of any assets or funds, wherever situated, of Acartha Group, MIC VII, ATP, and Gryphon Investments and, upon, order 
of this Court, of any of their subsidiaries or affiliates, provided that the Receiver deems it necessary." I 
understand you claim that Acartha Special Situations Funding LLC is an affiliate controlled by Acartha Group LLC. 
However, under the aforementioned paragraph, the Bank does not have authority to allow you to assume control of 
this account without an additional order specifying that you have the authority to assume control over this affiliate's 
bank account. 

As we discussed last Friday, the Bank has placed a hold on the Acartha Special Situations Funding LLC account such 
that it will not be dissipated pending the issuance of an additional court order that addresses your entitlement to 
control over this account. If the Court does issue such an order, please send it to me as the Bank will fully comply with 
the terms of any such order. 

Sincerely, 

Sara Finan Melly 

SFM:jka 

ARMSTRONG TEASDALE LLP 	I 	7700 FORSYTH BLVD., SUITE 1800, ST. LOUIS, MO 63105 T 314.621.5070 F 314.621.5065 	 ArmstrongTeasdale.com  
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EXHIBIT I 
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 
 
SECURITIES AND EXCHANGE COMMISSION, 

 

  Plaintiff, 

 

v. 

 

BURTON DOUGLAS MORRISS, et al., 

 

  Defendants, and 

 

MORRISS HOLDINGS, LLC, 

 

  Relief Defendant. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Case No. 4:12-cv-00080-CEJ 

 

ORDER 
 

 This matter is before the Court on the Receiver’s Motion for Return of Funds to Investors 

in Acartha Special Situations Funding, LLC (the “Motion”) filed by Claire M. Schenk, the court-

appointed receiver (the “Receiver”) for Acartha Group, LLC, MIC VII, LLC, Acartha 

Technology Partners, L.P. and Gryphon Investments III, LLC in this action; and 

 Having fully considered the Request and being duly advised as to the merits, 

THE COURT DOES HEREBY ORDER THAT 

 1. The Receiver’s Motion is granted in its entirety; and 

 2. Reliance Bank is ordered to grant the Receiver control over the ASSF Account
1
, 

as well as all funds and assets associated therewith; and 

 3. The Receiver is authorized to return the funds in the ASSF Account to the 

investors in Acartha Special Situations Funding, LLC in accordance with Reliance Bank’s 

                                                 
1
 All capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the Motion. 

Case: 4:12-cv-00080-CEJ   Doc. #:  121-9    Filed: 04/10/12   Page: 1 of 2 PageID #: 3738



 

5517010.4 - 2 - 

records of deposits and credits made to the ASSF Account based upon the authority submitted by 

the Receiver in support of the Motion.   

 

SO ORDERED this the ____ day of _________, 2012. 

 

 

        

THE HONORABLE CAROL E. JACKSON 

UNITED STATES DISTRICT JUDGE 
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