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UNITED STATES DISTRICT COURT  

EASTERN DISTRICT OF MISSOURI  

 

SECURITIES AND EXCHANGE   ) 

COMMISSION,     ) 

       ) 

   Plaintiff,   ) 

       ) 

 vs.      ) Case No.:  4:12-cv-00080-CEJ 

       ) 

BURTON DOUGLAS MORRISS, et al., ) 

       ) 

   Defendants,   ) 

       ) 

and       )  

       ) 

MORRISS HOLDINGS, LLC,   ) 

       ) 

   Relief Defendant.   ) 
 
 

MEMORANDUM OF RELIEF DEFENDANT, MORRISS HOLDINGS, LLC, 

IN OPPOSITION TO PLAINTIFF’S MOTION FOR ORDER TO SHOW CAUSE 

WHY RELIEF DEFENDANT SHOULD NOT BE HELD IN CONTEMPT 

FOR FAILING TO PROVIDE SWORN ACCOUNTING 

 

 Relief Defendant, Morriss Holdings, LLC (“Morriss Holdings”), opposes 

Plaintiff’s motion to show cause why Morriss Holdings should not be held in 

contempt for failing to provide a sworn accounting. Morriss Holdings should not be 

held in contempt:  Despite Morriss Holdings’ willingness to comply with this Court’s 

order to provide a sworn accounting, it has no practical ability to do so. Plaintiff’s 

motion should be denied. 

Factual Background 

 On January 17, 2012, this Court entered, upon Plaintiff’s ex parte motion, an 

order freezing the assets of all Defendants, including those of Relief Defendant 

Morriss Holdings, and requiring that all Defendants, including Morriss Holdings, 
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provide an accounting of their assets and finances. The required accounting was to 

include detailed statements regarding Morriss Holdings’ assets, receipts, payments, 

income, expenses, and accounts, including payments to and from Defendant Doug 

Morriss and related entities. (Doc. 17.) Morriss Holdings was given until February 

28, 2012 to respond to this requirement. (Doc. 68.)  

 On February 28, Morriss Holdings responded that it was unable to provide 

the sworn accounting because it no longer had any employees who could provide 

that information. (Doc. 82.; see also Transcript of Dixon Brown Testimony, excerpts 

of which are attached hereto as Exhibit A, at p. 24.) Morriss Holdings’ last 

employee, its president, Dixon Brown, resigned on January 23, 2012. (Doc. 42, pp. 2-

3.) Moreover, its agent, Doug Morriss, has already informed the Court in his 

response to the Court’s asset freeze order that he could not respond based upon his 

Fifth Amendment right against self-incrimination, which protects him from giving 

testimonial evidence such as would be required for a sworn accounting. (Doc. 80.) 

Morriss Holdings is not in a position to force Doug Morriss to provide such an 

accounting. 

 Nor would Mr. Morriss, in any event, be an appropriate person to verify 

Morriss Holdings’ assets and finances. Mr. Morriss did not hold a position that 

would familiarize him with the mechanical bookkeeping of Morriss Holdings, as 

Chris Aliprandi, the CFO, Mr. Dixon, and Brian Ziebarth did. (Exhibit A at pp. 67-
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69, 74.)1 As stated above, any employee who would have had that familiarity is no 

longer available.  

 Plaintiff’s suggestion that Morriss Holdings’ sole member, the Barbara 

Burton Morriss Revocable Trust (“BBMRT”), appoint a different agent to do the 

sworn accounting ignores the known realities of Morriss Holdings’ situation. To 

complete the kind of accounting that Plaintiff claims it needs would require the 

services of a professional accountant. Morriss Holdings would be glad to hire such a 

person, and has advised Plaintiff of that fact. However, there are at least two 

impediments to that solution: (1) Morriss Holdings lacks the liquid assets to pay for 

an accountant’s services (see Ex. B to Doc. 82), and (2) any assets it has were, in any 

event, frozen by this Court’s order. Without the ability to pay for someone to do the 

work required for this task, Morriss Holdings is unable to complete it. 

 Despite these hurdles, Morriss Holdings has made good faith efforts to 

provide Plaintiff with the information it needs. For example, Morriss Holdings 

engaged Brian Ziebarth, its former accountant, as a consultant to assist counsel in 

determining what accounting records exist.2 Although this review was limited in 

nature, Morriss Holdings was able as a result of it to provide Plaintiff with a 2011 

trial balance sheet for the company. (Ex. B to Doc. 82.) To the extent that Plaintiff 

might later have additional questions about this document (or others produced in 

response to appropriate document requests), Plaintiff has the full range of federal 

                                                           
1 As Plaintiff knows from its investigation, Morriss Holdings formerly employed Brian Ziebarth, a 

Certified Public Accountant, to keep its books. 

 
2 Mr. Ziebarth has indicated that he will not perform additional work unless he is compensated. 
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discovery tools at its disposal, including the power to subpoena Morriss Holdings’ 

former employees who are no longer under the company’s control. That Plaintiff has 

already utilized some of these tools is evident from its initial disclosures, which 

identify banks where Morriss Holdings accounts are or have been held and bank 

documents already available to Plaintiff. (See SEC Rule 26(a)(1) Disclosures 

attached hereto as Exhibit B; see also Ex. A at pp. 26-27.) 

 Under these facts and the legal standards discussed below, it would not be 

proper to hold Morriss Holdings in contempt for its failures to date. Rather, Morriss 

Holdings requests the opportunity to complete its discussions with Plaintiff 

regarding the production of available relevant documents, and to discuss with both 

Plaintiff and the Receiver any possible avenues for funding the work that Plaintiff 

seeks to have completed. Indeed, Morriss Holdings understands from the Receiver’s 

most recent status report that funds are coming in, and the Receiver contemplates 

distributing them. (Doc. 134-1.) To the extent an accounting of Morriss Holdings’ 

finances and assets would assist with that endeavor, funds held by the Receiver 

could potentially be put to that use. 

Argument 

 Morriss Holdings’ should not be held in contempt for failing to provide a 

sworn accounting because its compliance with the Court’s order to do so is legally 

and practically impossible.  

 Civil contempt is a severe sanction. A party seeking a contempt order must, 

therefore, present clear and convincing evidence that such an order is appropriate. 
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Holt Cargo Sys., Inc. v. Delaware River Port Auth., No. 94-7778, 1998 U.S. Dist. 

LEXIS 4044, *16 (E.D. Pa. March 27, 1998); Merchant & Evans, Inc. v. Roosevelt 

Bldg. Prods., Co., Inc., No. 90-7973, 1991 U.S. Dist. LEXIS 17755, *2-4 (E.D. Pa. 

Dec. 5, 1991). If there is any ground to doubt the wrongfulness of the alleged 

contemnor’s conduct, the moving party will be deemed to have failed to meet this 

burden. Holt, 1998 U.S. Dist. LEXIS 4044, *16. Similarly, if a contempt order will 

not cure the violation because the party’s compliance is not possible, a finding of 

contempt is improper. U.S. v. Rylander, 460 U.S. 752, 757 (1983) (“Where 

compliance is impossible, neither the moving party nor the court has any reason to 

proceed with the civil contempt action.”); Parker v. Scrap Metal Processors, Inc., 468 

F.3d 733 (11th Cir. 2006) (court excused non-compliance caused by financial 

constraints); S.E.C. v Simpson, No. H88-212, 1988 U.S. Dist. LEXIS 18382 (N.D. 

Ind. Oct. 21, 1988) (contempt motion denied where non-compliance was due to 

party’s assertion of 5th Amendment privilege); see also Merchant & Evans, 1991 

U.S. Dist. LEXIS 17755, *5 (party failing to comply with court order not responsible 

for third party’s non-performance; contempt motion denied). 

 In this case, Morriss Holdings has, despite its best efforts, found it impossible 

to comply with this Court’s order to provide a sworn accounting. The first 

impediment to Morriss Holdings’ compliance is Doug Morriss’ Fifth Amendment 

privilege against self-incrimination. Although Plaintiff cites cases in support of its 

motion regarding the inapplicability of the Fifth Amendment privilege to an 

organization’s production of documents, those cases do not apply to the compulsion 
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testimonial evidence from an organization’s representative. See Braswell v. U.S., 

487 U.S. 99, 114-15 (1988); Amato v. U.S., 450 F.3d 46 (1st Cir. 2006). 

 And, in fact, the U.S. Supreme Court has spoken clearly on this distinction:  

An organization’s employees and agents will not be required to relinquish their 

Fifth Amendment testimonial privilege, even in response to questions relating to 

the organization: 

 . . . From the fact that the custodian [of records] has no 

privilege with respect to the union books in his possession, the 

Government reasons that he also has no privilege with respect 

to questions seeking to ascertain the whereabouts of books and 

records which have been subpoenaed but not produced. In other 

words, when the custodian fails to produce the books, he must, 

according to the Government, explain or account under oath for 

their nonproduction, even though to do so may tend to 

incriminate him. 

 

 The Fifth Amendment suggests no such exception. It 

guarantees that “No person . . . shall be compelled in any 

criminal case to be a witness against himself . . . .” A custodian, 

by assuming the duties of his office, undertakes the obligation to 

produce the books of which he is custodian in response to a 

rightful exercise of the State’s visitorial powers. But he cannot 

lawfully be compelled, in the absence of a grant of adequate 

immunity from prosecution, to condemn himself by his own oral 

testimony. 

 

Curcio v. U.S., 354 U.S. 118, 123-24 (1957). 

 

 Because a sworn accounting is testimonial in nature, it falls squarely within 

this rule. And that was precisely the basis for the court’s decision in the Simpson 

case cited above. There, the SEC sought a contempt order against the defendants 

for failing to provide a sworn accounting, and the court held that, because a sworn 

accounting is testimonial, the principal’s assertion of his Fifth Amendment privilege 
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prevented the preparation of the ordered accounting and excused the defendants’ 

non-performance. S.E.C. v. Simpson, 1988 U.S. Dist. LEXIS 18382. 

 Mr. Morriss’ provision of a sworn statement regarding the details of Morriss 

Holdings’ finances, including payments made to and from him personally, are 

testimonial in nature and implicate his own personal Fifth Amendment rights. 

Because Morriss Holdings has no employees who could take Mr. Morriss’ place in 

this regard, its failure to comply with the Court’s order does not constitute 

contempt. 

 There is also, though, the absolute impracticability of Morriss Holdings’ 

completion of this assignment, independently of Mr. Morriss’ Fifth Amendment 

rights. As stated above, Morriss Holdings has no employees, it has no agent 

sufficiently familiar with its finances to provide the sworn accounting, and it has no 

funds with which to hire someone who can become sufficiently familiar with them. 

Given these constraints making Morriss Holdings’ compliance with this Court’s 

order practically impossible, it would be improper to hold Morriss Holdings in 

contempt. Rylander, 460 U.S. at 757; Parker, 468 F.3d at 742; Simpson, 1988 U.S. 

Dist. LEXIS 18382, **11-12. 

 In addition, the alternative relief Plaintiff requests for Morriss Holdings’ non-

compliance—the preclusion against Morriss Holdings’ offering of evidence of its 

finances at trial or in disgorgement proceedings—is unreasonably severe. As noted 

above, Morriss Holdings is in the process of gathering documents to be provided to 

Plaintiff pursuant to Plaintiff’s document requests. All parties will then be able to 
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use other discovery tools—including deposition discovery—to obtain the necessary 

facts relating to those documents to present evidence at hearings and trial. And, in 

fact, as noted above, Plaintiff clearly already has many if not all of the documents it 

seeks, as evidenced by its Rule 26 disclosures. (See SEC Rule 26(a)(1) Disclosures, 

attached hereto as Exhibit B.) In these circumstances, Plaintiff should not be 

permitted to cripple the efforts of Morriss Holdings, a mere relief defendant in this 

case, to protect its own interests and assets. Plaintiff’s motion should be denied. 

Conclusion 

 Relief Defendant, Morriss Holdings, respectfully requests that Plaintiff’s 

motion be denied. 

SHER CORWIN LLC 

 

 

        /s/ David S. Corwin   

David S. Corwin, #38360MO 

Richard P. Sher, #4351 

Vicki L. Little, #36012MO 

190 Carondelet Plaza 

Suite 1100 

St. Louis, Missouri 63105 

Tel: (314) 721-5200 

Fax (314) 721-5201 

  

   Attorney for Relief Defendant 
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CERTIFICATE OF SERVICE 

 I certify that I electronically filed the foregoing on April 27, 2012 with the 

Clerk of the Court using the CM/ECF system, which will send notification to the 

following: 

 

Stephen B. Higgins 

THOMPSON COBURN, LLP 

One US Bank Plaza 

St. Louis, MO 63101 

314-522-6047 

314-552-7047 (fax)  

 

Adam L. Schwartz 

Robert K. Levenson 

Brian T. James 

SECURITIES AND EXCHANGE COMMISSION 

801 Brickell Ave. 

Suite 1800  

Miami, FL 33131 

305-982-6300 

305-536-4146 (fax) 

 

Catherine L. Hanaway 

ASHCROFT HANAWAY, LLC 

222 S. Central Avenue 

Suite 110 

St. Louis, MO 63105 

(314) 863-7001 

(314) 863-7008 

 
 

    /s/ David S. Corwin   
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