Case: 4:12-cv-00080-CEJ Doc. #: 163

Filed: 05/11/12 Page: 1 of 9 PageID #: 4417

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
CASE NO. 12-CV-80-CEJ
SECURITIES AND EXCHANGE COMMISSION,

)
)
Plaintiff,
)
v.
)
)
BURTON DOUGLAS MORRISS,
)
ACARTHA GROUP, LLC,
)
MIC VII, LLC,
)
ACARTHA TECHNOLOGY PARTNERS, LP, and
)
GRYPHON INVESTMENTS III, LLC,
)
)
Defendants, and
)
)
MORRISS HOLDINGS, LLC,
)
)
Relief Defendant.
)
________________________________________________)
PLAINTIFF’S REPLY TO RELIEF
DEFENDANT MORRISS HOLDINGS’ RESPONSE
TO PLAINTIFF’S MOTION TO COMPEL PRODUCTION OF DOCUMENTS
I.

INTRODUCTION
Relief Defendant Morriss Holdings, LLC, has had nearly four months to produce

documents responsive to the Commission’s First Request for Production of Documents, but has
failed to provide a single document. During this time, in a good faith effort to move this matter
forward, the Commission agreed to extensions of time and limited the scope of certain of its
requests. The Commission’s efforts were to no avail. Now, for the first time, Morriss Holdings
states it will produce certain documents responsive to the Commission’s request. In doing so,
however, Morriss Holdings mischaracterizes the parties’ agreement to limit certain requests,
refuses to provide certain documents which it is legally obligated to provide under Federal Rule
34, and makes no mention of its requirement to produce a privilege log.
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Last, Morriss Holdings’ request for an additional thirty days to produce documents is
unreasonable due Morriss Holdings’ considerable delay.

Indeed, the Commission advised

Morriss Holdings back in its March 26, 2012 letter, it would agree to nearly all of the limitations
discussed in its Response, but Morriss Holdings failed to produce a single document.
Consequently, the Commission respectfully requests the Court grant its Motion to Compel and
require Morriss Holdings to produce documents responsive to the Commission’s First Request
for Documents by no later than May 22, 2012.
II.

ARGUMENT
A.

Morriss Holdings Mischaracterizes Certain Agreements to Limit Requests

In its Response, Morriss Holdings advises the Court the Commission agreed to certain
limitations to its document requests during a May 3, 2012 telephone conference. Morriss
Holdings, however, mischaracterizes the agreed-upon limitations for requests 6, 8, and 14. The
Commission addresses each below.
1. Request No. 6
In Request No. 6, the Commission asks for “[a]ll documents reflecting or relating to your
funds used for the benefit of Burton Douglas Morriss.” (D.E. 147, Ex. A). Morriss Holdings
claims the Commission agreed to limit the request to “pay stubs, invoices, account ledgers,
checks or documents detailing any services Doug Morriss provided to Morriss Holdings.” (D.E.
162 at 3). Morriss Holdings is incorrect. During the telephone conference, the Commission
reiterated its previous March 26, 2012 clarification that the request included (1) “any financial
transactions be it loans, wire transfers, or purchases of items or property by Morriss Holdings
which Morriss utilized,” and (2) “any pay stubs, invoices, account ledgers, checks, or any other
document detailing any services Morriss provided to Morriss Holdings.” (D.E. 147 at 12 and Ex.
2
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C). Morriss Holdings advised the Commission it would agree to provide the first portion of the
request, but requested that the Commission provide a separate, second document request for “any
pay stubs, invoices, account ledgers, checks, or any other document detailing any services
Morriss provided to Morriss Holdings.” Pursuant to that agreement, on May 7, 2012, the
Commission served Morriss Holdings with its Second Request for Production of Documents,
which includes that request. Second Request for Production of Documents, attached as Ex. A.
Moreover, the requested documents are extremely relevant because they relate directly to
the Complaint’s allegations that “Morriss used the funds he transferred from the Investment
Entities to himself and Morriss Holdings for personal expenditures, including alimony payments,
interest payments for personal loans, and expensive vacations, including a hunting trip to
Africa.” (D.E. 1, ¶ 29).
2. Request No. 8
In Request No. 8, the Commission asks for “Monthly statements for all bank accounts
you control, are in your name, and/or have any beneficial interest in including, without
limitation, offshore accounts.” (D.E. 147, Ex. A) (emphasis added). In its Response, Morriss
Holdings claims “the Commission agreed to the limitation of this request to include only
monthly statements from domestic bank accounts it controls, has in its name or has a beneficial
interest in.” (D.E. 162 at 3-4). Morrriss Holdings is incorrect.
The Commission requests both domestic and offshore accounts Morriss Holdings
controls, has in its name, or for which it has a beneficial interest. Both domestic and offshore
bank account records are highly relevant because they will show, as alleged in the Commission’s
Complaint, Morriss Holdings’ received significant portions of the money Defendant Burton Douglas
Morriss stole from investors. Moreover, the requested documents are particularly necessary because

3
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Morriss Holdings has failed to provide a sworn accounting of its assets as ordered by the Court.
(D.E. 82).
In addition, the Commission reiterates its objection to Morriss Holdings’ limitation that it
will only provide account statements in its “possession.” As discussed in the Commission’s Motion
to Compel, a party need not have actual possession of documents to be required to produce them
under Fed. R. Civ. P. 34. In re Domestic Air Transp. Antitrust Litig., 142 F.R.D. 354, 356 (N.D.
Ga. 1992) (“A party need not have actual possession of the documents to be deemed in control of
them. The test is whether the party has a legal right to control them.”) (internal citations
omitted). Courts have defined “control” as the legal right to obtain documents upon demand.
Searock v. Stripling, 736 F.2d 650 (11th Cir. 1984). “Production may be ordered when a party
has the legal right to obtain papers, even though he has no copy, and regardless of whether a
paper is beyond the jurisdiction of the court.” Buckley v. Vidal, 50 F.R.D. 271, 274 (S.D.N.Y.
1970). Morriss Holdings has a legal right to its own bank records. Consequently, it must obtain
whatever records are not in its physical possession, from the banking institutions for which it
maintains accounts it controls, has in its name, or for which it has a beneficial interest.
3. Requests No. 14
In Request No. 14, the Commission asks for “[a]ll documents reflecting or relating to any
of your real estate ownership interests and investments.” (D.E. 147, Ex. A). In its Response,
Morriss Holdings states the parties agreed to limit the request to “a listing of real estate that
Morriss Holdings owns.” (D.E. 162 at 5). Morriss Holdings is incorrect. The Commission
requests more than just a list of owned real estate, but documents demonstrating its ownership,
including, but not limited to, deeds, sales contracts, loan or mortgage documentation, and HUD-1
forms. These documents are relevant because they will show when and how Morriss Holdings
4
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purchased real estate, which may have been purchased for Defendant Burton Douglas Morriss’
benefit or be subject to potential disgorgement.
B.

Morriss Holdings Must Produce All Documents In Its Possession, Custody,
or Control

Throughout its Response, Morriss Holdings improperly limits its production of
documents to those “in its possession.” (D.E. 162, at 2-6 and 7). As explained in the Motion to
Compel and our response regarding Request No. 8, pursuant to Fed. R. Civ. P. 34(a)(1), Morriss
Holdings must produce any documents in his possession, custody, or control whether they are in its
physical possession or not. Huggins v. Fed. Express Corp., 250 F.R.D. 404, 408 (E.D. Mo. 2008)
(“Control is defined broadly as the ability to obtain upon demand documents in the possession of
another. The party to whom the discovery is directed need not have legal ownership or actual
physical possession, but rather a practical ability to obtain the documents.”) (citation and internal
quotations omitted); In re Hallmark Capital Corp., 534 F. Supp. 2d 981, 981 (D. Minn. 2008)
(same).
Morriss Holdings claims that it should not be required to comply with the Rules of Civil
Procedure because it may require outside expertise or cost money. It also claims that requiring it to
obtain documents not in its physical possession would be overly burdensome because Morriss
Holdings lacks employees and its only agent is Morriss, who is subject to a criminal investigation.
Morriss Holdings’ arguments lack merit. First, Morriss Holdings fails to explain how
obtaining any of the requested documents would require anything more than a letter or telephone
call.

Quite the contrary, to obtain bank and brokerage account records not in its physical

possession, Morriss Holdings would merely have to request the documents from the banks and
brokerage firms it utilizes. Second, lack of funds is an excuse to avoid discovery obligations. Tech.

5
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Chem. Co. v. IG-LO Prod. Corp., 812 F.2d 222, 224 (5th Cir. 1987); Herstgaard v. Cherryden,
LLC, No. 1:07CV02-MP/AK, 2009 WL 2191862, at *3 (N.D. Fla. Jul. 22, 2009).
Third, the fact that its sole agent, Morriss, is subject to a criminal investigation does not
relieve Morriss Holdings of its discovery obligations. Morriss Holdings may not hide behind
Morriss’ personal privilege against self-incrimination. SEC v. Brown, 06-1213 (PAM/JSM),
2007 WL 4192000, at *2 (D.Minn. Jul. 16, 2007) (citations omitted). Nor can Morriss assert his
personal privilege to avoid producing information on the company’s behalf. Id. (noting that an
individual defendant under criminal investigation cannot assert Fifth Amendment privilege for
production of documents on behalf of a company for which he is the owner and sole
shareholder).

Morriss cannot avoid producing records of an entity for which are in his

possession in a representative capacity, even though those records might incriminate him
personally. Id. See also Braswell v. United States, 487 U.S. 99, 109-11 (1988) (holding that
because a “custodian of corporate or entity records holds those documents in a representative
rather than a personal capacity,” the custodian cannot claim a personal Fifth Amendment
privilege against the production of corporate records); Amato v. United States, 450 F.3d 46, 5253 (1st Cir. 2006) (holding sole shareholder of corporation could not claim Fifth Amendment
privilege in response to subpoena for corporate records). Consequently, Morriss Holdings must
produce all documents in its possession, custody, or control.
C.

Morriss Holdings Must Provide A Privilege Log

In its Response, Morriss Holdings advises it continues to object to the production of
documents protected by the attorney-client privilege and the work-product doctrine. Federal
Rule of Civil Procedure 26(b)(5)(A)(ii), requires a party withholding otherwise discoverable
information on the basis of privilege to “describe the nature of the documents, communications,
6
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or tangible things not produced or disclosed” and do so “to enable other parties to assess the
claim.” Consequently, pursuant to Rule 26(b)(5)(A), Morriss Holdings must produce a privilege
log to identify any documents for which it claims privilege.
D.

Morriss Holdings Should Not Receive An Additional 30 Days to Produce

To date, Morriss Holdings has failed to produce a single document. Regardless of that
fact, Morriss Holdings now requests an additional thirty days – four months and 15 days after the
original due date – to produce the documents the Commission originally requested on January
19, 2012. In doing so, Morriss Holdings fails to demonstrate any cause, let alone good cause, as
to why it needs the additional time, nor can it. Indeed, it cannot claim the Commission agreed to
limit the scope its requests only after the May 3, 2012 conference. In its March 26, 2012 letter,
the Commission originally proposed limitations to the scope of its requests, which Morriss
Holdings discusses in its Response. (D.E. 147, Ex. C). Consequently, Morriss Holdings had
ample time to produce documents subject to the stated scope limitations, but instead chose not to
produce a single document. Moreover, Morriss Holdings also fails to provide any explanation as
to why it failed to produce documents responsive to requests for which it raised no objections –
i.e. Commission requests 4-5, 7, 9, and 11.
Morriss Holdings’ unjustified and unexplained delay in producing any documents
responsive to the Commission’s request has unreasonably prejudiced the Commission and has
delayed this case. Without the requested documents, the Commission has been unable to set and
prepare for depositions. Consequently, the Commission respectfully requests the Court to order
Morriss Holdings to provide the requested documents by no later than May 22, 2012.
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CONCLUSION
For the forgoing reasons, the Commission respectfully requests the Court grant the

Commission’s Motion to Compel and overrule Morriss Holdings’ objections and require it to
produce, by May 22, 2012, all documents responsive to the Commission’s First Request for the
Production of Documents.
Respectfully submitted,

May 11, 2012

By:

s/ Adam L. Schwartz__
Adam L. Schwartz
Senior Trial Counsel
New York Bar No. 4288783
Direct Dial: (305) 982-6390
E-mail: schwartza@sec.gov
Attorney for Plaintiff
SECURITIES AND EXCHANGE
COMMISSION
801 Brickell Avenue, Suite 1800
Miami, Florida 33131
Telephone: (305) 982-6300
Facsimile: (305) 536-4154

CERTIFICATE OF SERVICE
I hereby certify that on May 11, 2012, I electronically filed the foregoing with the Clerk
of the Court by using the CM/ECF system which will send a notice of electronic filing to the
following:
Stephen B. Higgins, Esq.
Brian A. Lamping, Esq.
Thompson Coburn LLP
One US Bank Plaza
St. Louis, Missouri 63101
Telephone:
314.552.6047
Facsimile:
314.552.7047
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Counsel for Receiver
Catherine Hanaway, Esq.
The Ashcroft Law Firm LLC
1100 Main Street, Suite 2710
Kansas City, Missouri 64105
Telephone:
314.863.7001
Facsimile:
314.863.7008
Counsel for Defendant Burton D. Morriss
David S. Corwin, Esq.
Vicki L. Little, Esq.
Sher Corwin LLC
190 Carondelet Plaza, Suite 1100
St. Louis, Missouri 63105
Telephone:
314.721.5200
Facsimile:
314.721.5201
Counsel for Relief Defendant Morriss Holdings, LLC
s/Adam L. Schwartz
Adam L. Schwartz
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EXHIBIT A
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
CASE NO.: 12-CV-80-CEJ

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
v.

BURTON DOUGLAS MORRISS,
ACARTHA GROUP, LLC
MIC VII, LLC,
ACARTHA TECHNOLOGY PARTNERS, LP, and
GRYPHON INVESTMENTS III, LLC,

Defendants, and
MORRISS HOLDINGS, LLC,
Relief Defendant.

PLAINTIFF'S SECOND REQUEST FOR PRODUCTION
OF DOCUMENTS FROM RELIEF DEFENDANT MORRISS HOLDINGS. LLC

Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure, Plaintiff Securities

and Exchange Commission requests that Relief Defendant Morriss Holdings, LLC, produce the
following documents in its possession, custody or control at the Miami Regional Office of the
Commission, 801 Brickell Avenue, Suite 1800, Miami, Florida 33131. Pursuant to the Court's

Order, all documents shall be produced within thirty (30) days of service of this request.
DEFINITIONS AND INSTRUCTIONS

1.

Unless otherwise specified, the applicable time period for these requests is

January 1, 2005 through the present.

2.

"Person" means a natural person, firm, partnership, corporation, proprietorship, joint

venture or any other organization or entity.
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