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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
v.
BURTON DOUGLAS MORRISS,
ACARTHA GROUP, LLC,
MIC VII, LLC,
ACARTHA TECHNOLOGY PARTNERS, LP, and
GRYPHON INVESTMENTS III, LLC
Defendants, and
MORRISS HOLDINGS, LLC,
Relief Defendant.
________________________________________________
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REPLY MEMORANDUM OF LAW IN FURTHER SUPPORT OF
DEFENDANT BURTON DOUGLAS MORRISS’S MOTION FOR ENTRY
OF AN ORDER CONFIRMING THAT INSUREDS ARE ENTITLED
TO ADVANCEMENT OF DEFENSE EXPENSES UNDER
INSURANCE POLICY NOTWITHSTANDING ASSET FREEZE ORDER
Defendant Burton Douglas Morriss (“Mr. Morriss”) respectfully submits this Reply
Memorandum of Law in further support of his Motion for entry of an order confirming that Federal
Insurance Company (“Federal”) may advance defense costs on behalf of Mr. Morriss as an insured
under an insurance policy purchased by Acartha Group, LLC (“Acartha”). Doc. # 72, # 73. This
Memorandum is submitted in reply to the Plaintiff’s Memorandum in Opposition. Doc. # 91.
INTRODUCTION
The SEC asks this Court to give it a plaintiff’s dream-come-true: to render the defendant
completely defenseless at the very start of the case. In an eight-count, 21-page Complaint, the SEC
has set out 74 paragraphs of accusations that span six years and refer to scores of complex business
transactions. Yet, this most powerful Plaintiff asks for an Order that would require Mr. Morriss to
face this onslaught pro se, without expert witnesses and with no ability to conduct meaningful
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discovery. Ignoring that the insurance policy plainly provides that Mr. Morriss is entitled to defense
costs, the SEC further asks this Court to set aside the insurance carrier’s coverage letter stating that
its own insurance contract entitles Mr. Morriss such defense costs. Instead, the SEC invites this
Court to hand down a ruling that will shake the foundation on which all directors and officers
(“D&O”) policies rest. In support of its arguments, the SEC presents a long list of cases that have
nothing whatsoever to do with D&O insurance and which do not even remotely involve the issue that
faces this Court. The SEC ran headlong into the same wall that the Receiver faced: no supporting
cases. Instead, perhaps inadvertently, the SEC even commends to this Court a case that strongly
supports Mr. Morriss’s Motion.
In the absence of supporting authority, the SEC turns instead to the “believe me, my
opponent is a bad guy” argument. It has dumped its most incendiary allegations against Mr. Morriss
into its Response and then added some additional hot sauce in the apparent hope that if it breathes
enough fiery, unproven allegations, this Court will somehow determine that Mr. Morriss is culpable
right now. The SEC, like the Receiver, has things profoundly out of order. Just because the Plaintiff
is the SEC does not excuse it from having to first prove its allegations. An allegation is just that, an
allegation. Mr. Morriss stands no chance of defending himself against the SEC with its nearunlimited resources without counsel, experts, or the ability to conduct meaningful discovery. Yet,
the SEC would have this Court conclude that Mr. Morriss is already culpable and does not deserve
even a chance to defend himself. Due process will not bear it.
The Court will find a crucial omission in both the SEC’s and the Receiver’s briefings: no
mention of the dramatic impact their arguments, if successful, would have on the marketplace for
D&O insurance in the United States. If this Court holds that the Receiver can deny Mr. Morriss
coverage, D&O policies all over the country would be rendered useless for the officers and directors
for whom they were purchased. Who would agree to manage or direct a company under financial
duress if he or she knew that a receiver would later be able to withhold coverage of defense costs
2
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under a D&O policy? Further, what company would even bother to purchase a D&O policy for its
officers and directors if its coverage could be withheld on the basis of mere accusations in a civil
complaint? The SEC and the Receiver have taken an extreme position that would have a grievous
impact not only on Mr. Morriss, but also on the willingness of people to serve as officers and
directors and on the marketplace for D&O insurance. Courts have uniformly affirmed the crucial
role of D&O coverage in the economy and have rejected efforts by receivers to deprive directors and
officers accused of malfeasance of the D&O coverage purchased on their behalf.
ARGUMENT
I.

The Insurance Proceeds Are Not Property of the
Investment Entities Subject to the Asset Freeze

The SEC obscures in its briefing what the law makes clear: although a D&O policy is an
asset of the receivership estate, the proceeds for defense of an officer or director are not a part of the
estate where the policy, as here, subordinates entity coverage to coverage for the individual insureds.
By its plain, unambiguous terms, the Policy here provides that losses covered under the individual
insureds’ coverage – including defense costs – are paid “first” before other claims, and that other
claims are paid “then, and only to the extent of the remaining Limit of Liability available, if any,
after payment” of individual insureds’ claims. 1 Perhaps the SEC’s confusion on this issue is the
1

The Priority of Payments provision states in relevant part:
(1) In the event of Loss for which payment is due under Insuring Clause 1 and Loss for
which payment is due under any other Insuring Clause in the Policy, [the insurer] shall,
upon written request of any Insured Person:
i. first pay all Loss for which coverage is provided by Insuring Clause 1; and
ii. then, and only to the extent of the remaining Limit of Liability available, if
any, after payment under i. above, pay such other Loss for which coverage is
provided under any other Insuring Clause under this Policy.
(2) Except as otherwise provided in this Endorsement, [the insurer] may pay Loss as it
becomes due without regard to the potential for other future payment obligations under
this Policy.
3
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reason it has featured a case that squashes the SEC’s argument and supports Mr. Morriss’s Motion.
The Plaintiff cites case law holding that where a policy covers the corporate entity, its proceeds are
part of the bankruptcy estate. Doc. # 91 pp.7-8. However, none of the cases cited for this
proposition involved the situation this Court faces, where the policy itself makes entity coverage
subordinate to coverage for individual insureds. 2
The Plaintiff quotes a Fifth Circuit decision in which the court states: “Faced with the typical
situation in which a debtor corporation’s liability policies provide the debtor and thus the estate with
direct coverage against third party claims, virtually every court to have considered the issue has
concluded that the policies-and clearly the proceeds of those policies-are part of debtor’s bankruptcy
estate, irrespective of whether those policies also provide liability coverage for the debtor’s directors
and officers” Matter of Vitek, Inc., 51 F.3d 530, 534 & n.18 (5th Cir. 1995) (emphasis added) (citing
In re Louisiana World Exposition, Inc., 832 F.2d 1391, 1399-1400 (5th Cir. 1987)), cited in Doc. #
91 p.7. Although the snippet of the case to which the SEC refers seems to support its arguments, a
careful reading of this precedent shows that it supports Mr. Morriss’s, and not the SEC’s, position in
this case. 3

Doc. # 73-1, Policy Endorsement No. 11.
2

The SEC also asserts that the Policy “likely excludes Morriss’ claims for coverage,” citing these
exclusions. Doc. # 91 pp.6-7. However, whether or not the Policy provides coverage is not for the SEC
to decide. The insurance company, which has obligations to Mr. Morriss under the Policy, has already
determined that it will advance defense costs on Mr. Morriss’s behalf, subject to a reservation of rights.
See Doc. # 73-2, at p.2 (“Federal has accepted this matter as a Claim and will reimburse Defense Costs
incurred on behalf of Mr. Morriss[.]”). Federal has thus complied with its obligation to Mr. Morriss to
cover his defense costs, subject to the possibility that it may later be determined that the claim at issue
falls within an exclusion to the Policy’s coverage. See id. at p.7 (noting that SEC’s claims are
unsubstantiated at this time); id. at pp.11-12 (reserving its right to deny claim under policy’s fraud
exclusion if it is later determined that an insured engaged in excluded conduct).
3

Vitek itself is not relevant to the issues in this case; it did not involve D&O insurance, but rather a
general liability policy. The issue before the court involved whether the trustee for the bankrupt
corporation could exhaust the full policy limits in a settlement with the insurer, thereby leaving the
individual insureds without the duty to defend (and liability coverage) otherwise owed by the insurer. See
51 F.3d at 531.
4
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In Louisiana World Exposition, a creditors’ committee was suing, on behalf of the bankrupt
corporation (“LWE”), several directors and officers for mismanagement and malfeasance. The
committee also sought to prohibit the debtor’s D&O insurer from providing coverage for the defense
of these individual insureds. 832 F.2d at 1393-94. The court noted that in many bankruptcy cases,
the courts had indeed held that liability insurance policies belonged to the bankrupt’s estate. Id. at
1399. The court added, however, that these decisions were not controlling because “[t]he question is
not who owns the policies, but who owns the liability proceeds.” Id. Where the policies provided
coverage to the bankrupt corporation itself, the court explained that “[i]n such cases, the estate owns
not only the policies, but also the proceeds designated to cover corporate losses or liability.” Id. at
1400 (emphasis added). In the case before it, however, the policy covered only the directors and
officers, and therefore it was those individual insureds and not the corporation “who have the
property interest in such proceeds for bankruptcy purposes.” Id. The court stressed that an estate’s
interests in property “‘rise no higher than those of the debtor.’” Id. at 1399. In the case before it,
therefore, the debtor “had no ownership interest whatever in the proceeds from the liability
coverage.” Id. The fact that the creditors’ committee had claims against the directors and officers
for malfeasance did not change this result. As the court explained: “One having a pending,
unadjudicated tort claim against another does not—whether or not the claimant is bankrupt—thereby
have a property interest in liability insurance proceeds payable to the [insured] defendant; but the
defendant does have a property interest, recognized in bankruptcy, in such proceeds. The fact that
LWE purchased the policies does not change the outcome.” Id. Acknowledging that the corporate
debtor did have indemnification coverage under the policies, the court nevertheless emphasized that
the Committee’s claim was not related to that coverage but, rather, to the liability coverage afforded
to the officers and directors directly. The committee claimed that this coverage, “which [debtor]
LWE could reach if successful in its suit . . . against [the directors and officers], will be diminished
by the payment of [the directors’ and officers’] legal fees and hence there will be less of such liability
5
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coverage against which LWE, as plaintiff in that suit, might effect any recovery it may ultimately be
awarded therein.” Id. at 1400. The court rejected this reasoning, relying on the principle that an
estate’s interest in property “rises no higher” than that of the debtor, and thus “a solvent LWE would
never have owned the only proceeds at issue here.” Id. at 1401.
As the LWE court pointed out, when a policy provides coverage to the bankrupt corporation
itself, “the estate owns not only the policies, but also the proceeds designated to cover corporate
losses or liability.” Id. at 1400 (emphasis added). In this case, as the SEC notes, the D&O policy
does cover the receivership entities as well as individual directors and officers. Doc. # 91 p.7. The
SEC then jumps to the conclusion that the policy proceeds are assets of the entities. However, the
SEC ignores a critical step in the analysis – the receivership estate’s interest in the proceeds rises
only as high as the entities’ interests. While the estate would therefore own the “proceeds designated
to cover corporate losses or liability,” LWE, 832 F.2d at 1400, no entity claims have been made by
the Receiver against such proceeds to date in this case. The entities’ interests – and thus the estate’s
interests – in the policy proceeds are limited by the terms of the policy, including the priority of
payments clause. Every case found involving such a clause supports Mr. Morriss’s claim that he is
entitled to coverage of his defense costs.
The other cases cited by the SEC do not support its position because they do not address the
effect of a priority of payments provision. See Doc. # 91 pp.7-8 (citing In re Allied Digital Tech.
Corp., 306 B.R. 505 (Bankr. D. Del. 2004); In re Sacred Heart Hosp. of Norristown, 182 B.R. 413,
420 (Bankr. E.D. Pa. 1995)). Indeed, in Allied Digital, the court explained that while a liability
policy is generally property of the bankruptcy estate, whether or not policy proceeds are part of the
estate is “controlled by the language and scope of the policy at issue not by broad, general
statements.” 306 B.R. at 509. In that case, the trustee of the corporate debtor had sued officers and
directors, who in turn sought coverage for their defense costs under the debtor’s D&O policy. The
court explained that if a suit is brought on behalf of the debtor against officers and directors, “the
6
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courts generally hold that the debtor is merely an indirect insured and the proceeds are not property
of the estate.” Id. at 512 (citing In re First Cent. Financial Corp., 238 B.R. 9, 18 (Bankr. E.D.N.Y.
1999), in which “the court was unwilling to divest the directors and officers of liability protection
and payments of legal fees because the policy was for their protection”). In Allied Digital, the court
therefore held that the directors and officers were entitled to coverage under the policy:
Here, the Trustee brought the action against the directors and officers. The policy in
question provides direct coverage to the directors and officers for claims and defense
costs (which are real), and indemnification coverage to the company for amounts paid
to the directors and officers (which is hypothetical). The Trustee has made no
credible showing that the direct coverage of Allied Digital under Clause B(i) for
securities claims has any continuing vitality. The Trustee’s real concern is that
payment of defense costs may affect his rights as a plaintiff seeking to recover from
the D & O Policy rather than as a potential defendant seeking to be protected by the
D & O Policy. In this way, Trustee is no different than any third party plaintiff suing
defendants covered by a wasting policy. No one has suggested that such a plaintiff
would be entitled to an order limiting the covered defendants’ rights to
reimbursement of their defense costs.
Id. at 512-13 (emphasis in original). The SEC attempts to ignore the governing legal principles and
contractual language involved in this case in favor of the “equities” as it sees them. However, like
the directors and officers in Allied Digital, Mr. Morriss stands accused of malfeasance and is entitled
to coverage of his defense funds under the policy. The court in Allied Digital further held that even
if the policy proceeds were property of the bankruptcy estate, the automatic stay should be lifted to
permit payment of defense costs. Id. at 513. As the court in that case explained: “Without funding,
the Individual Defendants will be prevented from conducting a meaningful defense to the Trustee’s
claims and may suffer substantial and irreparable harm. The directors and officers bargained for this
coverage.” Id. at 514. The same reasoning applies here.
II.

The Court Should Hold that the Policy Proceeds Are Not Part
of the Receivership Estate Subject to the Asset Freeze Order

The cases cited by the Plaintiff regarding asset freeze modifications are all distinguishable.
See Doc. # 91 pp.8-10. Indeed, the SEC cites a long list of cases that do not even involve D&O
insurance, let alone a D&O policy with a priority of payments provision. None of them involve the
7
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instant situation, where a corporate officer seeks defense costs coverage under a policy procured by
an entity whose assets are frozen. Moreover, Mr. Morriss is seeking access to insurance funds that
are not part of the receivership estate. Thus, the rationale for the authorities cited by the Plaintiff
does not exist here. Instead, most of the cases the SEC cites simply hold that under the particular
circumstances, frozen cash assets of the defendant would not be released to the defendant to cover
legal expenses. See also S.E.C. v. Comcoa Ltd., 887 F. Supp. 1521 (S.D. Fla. 1995) (cash transferred
to the defendant’s attorneys was subject to an order freezing his assets); S.E.C. v. Quinn, 997 F.2d
287 (7th Cir. 1993) (defendant not entitled to release of frozen cash assets to hire counsel); S.E.C. v.
Lauer, 445 F. Supp. 2d 1362 (S.D. Fla. 2006) (same); S.E.C. v. Roor, 1999 WL 553823 (S.D.N.Y.
July 29, 1999) (same); S.E.C. v. Coates, 1994 WL 455558 (S.D.N.Y. Aug. 23, 1994) (same).
The Plaintiff claims that in one case, the court refused to allow a defendant access to
insurance proceeds to pay attorney fees. Doc. # 91 p.10 (citing S.E.C. v. Credit Bancorp Ltd., 2010
WL 768944 (S.D.N.Y. Mar. 8, 2010)). However, the Credit Bancorp case is wholly inapplicable. In
that case, the defendant’s personal assets had been frozen, in addition to his former employer’s
assets, in connection with a securities fraud case. In fact, the court had previously permitted the
employee coverage for his legal fees “pursuant to the applicable insurance policies,” holding that this
was permitted by the asset freeze order. Id. at *1. What the court refused to do, however, was to
release frozen funds (cash, stock and a 401k account) to pay attorney fees. Id. at *3. The court also
rejected the defendant’s bizarre argument that he was entitled to the proceeds of a settlement between
the insurer, his former employer, and the receiver under the terms of that settlement agreement. See
id. at *5 (rejecting defendant’s contention that settlement agreement entitled him to the settlement
proceeds, explaining that even if the defendant had settled with the SEC, which he had not, “at most
the Insurer Settlement Agreement would have permitted a portion of the insurers’ settlement payment
to serve as a credit against any disgorgement obligation that Rittweger agreed to as part of a

8
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settlement with the SEC”). None of the cases cited by the Plaintiff involve an insurance policy
provision covering an insured’s defense costs, as is the precise issue before this Court.
The Plaintiff argues that courts will release frozen funds to a defendant only when “the
frozen assets exceed possible disgorgement, and in many cases penalties[.]” Doc. # 91 p.8. This
may be true in cases where defendants are seeking to use cash or other estate assets to pay legal
expenses. However, here Mr. Morriss seeks insurance proceeds which are (1) not part of the
receivership estate and (2) likely not available to pay any penalties or disgorgement. 4 Mr. Morriss
has cited to numerous cases to support his contention that insurance proceeds payable to a corporate
officer for defense costs are not property of the corporate entity, especially where, as here, there is a
priority of payments clause. Moreover, there is no evidence that the policy proceeds at issue would
be available to pay any penalties or disgorgement. 5
Thus, the Plaintiff’s argument that modifying the asset freeze order would harm defrauded
investors by denying them access to policy proceeds for disgorgement is not tenable. If the policy
proceeds cannot be used to cover these losses, then the SEC has no argument that the policy must be
preserved to pay these losses. What the Plaintiff really seeks to do here is deprive Mr. Morriss of
coverage for defense costs – which Federal has already agreed to advance – so that he will be unable
to defend himself against the Plaintiff’s claims. In effect, the SEC is asking the Court to render its

4

The SEC mistakenly claims that the Policy is one of the “few assets” available to compensate investors.
See, e.g., Doc. # 91 p.1. However, this ignores the fact that, according to the SEC, approximately $53
million was invested in portfolio companies as of 2011. Doc. # 1, Complaint ¶ 18. Compared to the $9
million the SEC alleges was improperly transferred, id. ¶ 1, it is simply not true that the Policy is the only
asset available to compensate investors. Indeed, assuming the Receiver adequately manages the
investments, there are more than sufficient assets to repay the amounts involved.

5

Indeed, the Plaintiff itself argues that the policy does not provide coverage for disgorgement or
penalties. See Doc. # 91 pp.11-12; Doc. # 73-1, Policy § 32, as amended by Endorsement 10 (defining
loss to exclude penalties), § 8(H), as amended by Endorsement 13 (fraud exclusion). See also, e.g., In re
TransTexas Gas Corp., 597 F.3d 298, 309-10 (5th Cir. 2010) (restitution or disgorgement not “loss”
covered under liability policy); Millennium Partners, L.P. v. Select Ins. Co., 882 N.Y.S.2d 849, 853 (N.Y.
Sup. Ct. 2009) (same)
9
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opponent powerless to defend against its claims. Given the terms of the policy, a direct effect of a
finding that the Defendants committed fraud would be to render any losses uninsured – in other
words, investors would be precluded from ever accessing policy proceeds, something the SEC
purportedly wants to avoid.
Plaintiff argues that the policy should not be used to cover Mr. Morriss’s defense costs
because the other insureds (the Investment Entities) “may very well be the subject of claims by
others” and thus may need insurance coverage for their defense costs. Doc. # 91 p.12. As Mr.
Morriss has extensively argued to the Court, the mere possibility of other claims against a policy
does not justify refusing coverage for claims that already exist. In the words of other courts on this
exact issue, Mr. Morriss’s claim under the policy for his defense costs is “real and immediate.” Doc.
# 73-3, S.E.C. v. Stanford Int’l Bank, Ltd., No. 3:09-cv-298, 2009 U.S. Dist. Lexis 124377, at *21
(N.D. Tex. Oct. 9, 2009). See also Groshong v. Sapp (In re Mila, Inc.), 423 B.R. 537, 545 (B.A.P.
9th Cir. 2010 (individual insured’s “defense losses were clear, immediate, and ongoing, while
Trustee could only show hypothetical or speculative indemnification claims”). 6
Moreover, the Plaintiff does not explain the logical inconsistency as to why the Investment
Entities would be entitled to defense costs under the policy while Mr. Morriss would not be. The
Plaintiff argues that Mr. Morriss is not entitled to coverage for his defense costs because, among
other things, the Court’s asset freeze order has found a prima facie case of securities laws violations.

6

The SEC also suggests that the Investment Entities or the Receiver could sue other insureds, claiming
that Endorsement 9 of the policy permits the Receiver to sue individual insureds. Doc. # 91 p.13.
However, the provision cited permits only bankruptcy trustees to sue insureds, as an exception to the
policy’s general exclusion against coverage for claims brought by one insured against another. See Doc.
73-1, Policy § 8(H)(c), as amended by endorsement 9 (“The Company shall not be liable for Loss on
account of any Claim made against any Insured: . . . c. brought or maintained by or on behalf of any
Insured in any capacity except: . . . (vii) in the context of a bankruptcy proceeding by or against the
Insured pursuant to Chapter 7 or Chapter 11 of the United States Bankruptcy Code, as amended, a Claim
brought or maintained by an examiner or trustee of such Insured, if any, or any assignee of such examiner
or trustee.”) (emphasis added).
10
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See Doc. # 71 p.11. 7 (It should be noted that this was done before Federal agreed to advance defense
costs on behalf of Mr. Morriss.) However, the Court’s order found that there was a prima facie case
of such violations by “the Defendants,” including the Investment Entities. Doc. # 17 p.2. Moreover,
these prima facie findings were made based on the ex parte pleadings of the SEC which to date have
not even been answered. Rather, two of the defendants, Mr. Morriss and Morriss Holdings, LLC,
have filed motions to dismiss, on which this Court has yet to rule, challenging the sufficiency of the
SEC’s pleadings.
Indeed, throughout its memorandum, the SEC presumes Mr. Morriss’s culpability. See, e.g.,
Doc. # 91 p.16 (“Morriss could not have any expectation the Insurance Policy would cover his
fraudulent activities”). It is true that the Court has found that the Plaintiff made a sufficient showing
of a prima facie case of securities laws violations by the Defendants, for purposes of instituting an
asset freeze. Doc. # 17 p.2. As the Plaintiff itself has argued, “[a]n asset freeze is appropriate to
maintain the status quo and to prevent the Defendants from dissipating investors’ funds.” Doc. # 6
p.36. However, this does not establish the Defendants’ culpability. Cf. Rose v. Mitchell, 443 U.S.
545, 575, 99 S. Ct. 2993 (1979) (“[Grand jury proceeding] is not a proceeding in which the guilt or
innocence of a defendant is determined, but merely one to decide whether there is a prima facie case
against him.”); S.E.C. v. Comcoa Ltd., 887 F. Supp. 1521, 1524 (S.D. Fla. 1995) (“The ultimate
remedies available to the court include disgorgement, restitution, and rescission. To preserve a basis
for such remedies, the district court may impose an interim asset freeze.”). Mr. Morriss is still

7

Similarly, in the Stanford International Bank case, the court’s findings of prima facie securities law
violations did not keep the court from holding that insurance proceeds could be used for defense costs.
See Doc. # 73-3, S.E.C. v. Stanford Int’l Bank, Ltd., No. 3:09-cv-298, 2009 U.S. Dist. Lexis 124377,
**11-12 (N.D. Tex. Oct. 9, 2009); S.E.C. v. Stanford Int’l Bank, Ltd., No. 3:09-cv-298, Doc. # 8 ¶ 4 (N.D.
Tex. Feb. 17, 2009) (asset freeze order finding “good cause” to believe Defendants engaged in securities
law violations) (attached hereto as Exhibit 1).

11
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entitled to defend himself against the SEC’s charges, and is entitled, both under the plain language of
the policy and applicable case law, to coverage of the defense costs related to the SEC’s charges.
The SEC further tries to confuse this Court by arguing that Mr. Morriss has refused to
comply with the Court’s orders and his discovery obligations. See Doc. # 91 pp.4-5. First, this
argument is unsupported by the facts. Mr. Morriss has merely asserted his Fifth Amendment rights
with respect to the accounting ordered by this Court, which is a far cry from a refusal to comply. 8
Mr. Morriss has timely responded and made objections to the SEC’s request for production of
documents. Second, the February 8, 2012 letter and February 6, 2012 email quoted by the SEC in its
response were followed up by another letter, on February 15, 2012, which the SEC did not include
for the Court, but which is attached hereto as Exhibit 2. This letter made clear that extraordinary
efforts were undertaken to locate all documents belonging to the Receiver. In fact, Mr. Morriss
personally cooperated with an inspection of Morriss Holdings, LLC conducted by the Receiver, her
counsel and a videographer on or about January 18, 2012, just one day after this Court entered the
Order appointing the Receiver. 9 The Receiver immediately took possession of all receivership
documents found during that inspection. Subsequently, on January 27, 2012, Mr. Morriss’s counsel
delivered additional documents to the Receiver that were found in a cabinet that could not be
unlocked during the inspection. The February 6, 2012 email merely notes the reality that there are
not funds available to retain the services of outside vendors. The only activity that has been
suspended is the retention of additional outside vendors to expedite the unearthing of documents

8

The SEC insinuates that Mr. Morriss’s invocation of the Fifth Amendment – in this case and in his
bankruptcy proceeding – somehow inappropriately deprives it of discovery to which it is entitled, and that
this should for some reason affect whether Mr. Morriss is entitled to insurance coverage for his defense
costs. However, the issue of Mr. Morriss’s Fifth Amendment rights – which he has asserted given the
pendency of a criminal investigation – is completely irrelevant to the issue before the Court on this
motion, namely whether Federal is precluded from advancing defense costs on behalf of Mr. Morriss
pursuant to the Policy.

9

This inspection was conducted before Mr. Morriss knew that a criminal investigation was underway.
12
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belonging to the Receiver that the Receiver had missed when she personally went through the
documents at Morriss Holdings, LLC. In the February 8, 2012 letter, Mr. Morriss’s counsel
informed the Receiver of additional documents that were subsequently located. The February 8,
2012 letter and the February 15, 2012 letter both reference documents missed by the Receiver during
her inspection that Mr. Morriss has gone the extra step to deliver to the Receiver. As noted in the
February 15, 2012 letter, Mr. Morriss had to wait six days for instructions from the Receiver as to
how to make the newly found documents available. Immediately upon receiving those instructions,
the documents were made available to the Receiver. If other documents belonging to the Receiver
are found, those documents will also be delivered, as is clearly stated in the February 15, 2012 letter.
Despite the fact that the SEC’s arguments with respect to discovery are wholly irrelevant to whether
the law or equity dictate that insurance proceeds are subject to the asset freeze, Mr. Morriss certainly
does not want to leave this Court with the impression that he has not been complying with its Orders.
III.

The Policy and Case Law Support Mr. Morriss’s
Claim for Coverage of Defense Costs

The Plaintiff does not distinguish the cases cited by Mr. Morriss in support of his contractual
right to coverage. It is not true, as the Plaintiff suggests, that defense cost coverage is only permitted
when it is certain not to exhaust the policy limits. See, e.g., In re Allied Digital Technologies, Corp.,
306 B.R. 505, 513 (Bankr. D. Del. 2004) (“The bottom line is that the Trustee seeks to protect the
amount he may receive in his suit against the directors and officers while limiting coverage for the
defense costs of the directors and officers. This is not what the directors and officers bargained for.
In bringing the action against the directors and officers, the Trustee knew that the proceeds could be
depleted by legal fees and he took that chance. The law does not support the Trustee’s request to
regulate defense costs.”).
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In addition, the Plaintiff completely ignores the policy’s priority of payments clause. 10 As
one court explained when faced with the same issue as in this case, payment of policy proceeds
pursuant to such a clause “does not diminish the protection the Policy affords the estate, as such
protection is only available after the Costs of Defense are paid.” In re Laminate Kingdom, LLC,
2008 WL 176637, *3 (Bankr. S.D. Fla. Mar. 13, 2008). Indeed, the Plaintiff itself quotes this very
passage from Laminate Kingdom in support of its statement that courts have permitted access to
insurance proceeds “only after concluding . . . the debtor had no actual right to the proceeds.” Doc. #
91 pp.17-18. This is exactly Mr. Morriss’s point: just as the debtor in Laminate Kingdom, the entity
insureds in this case have no right to the proceeds precisely because there is a priority of payments
clause. As the court in Laminate Kingdom explained:
In this case, the Policy provides coverage for the directors and officers and the
debtor. In such circumstances, the proceeds may be property of the estate if depletion
of the proceeds would have an adverse effect on the estate to the extent the policy
actually protects the estate’s other assets from diminution.
Having noted that distinction, the Court believes the depletion of proceeds to pay the
Costs of Defense does not diminish the protection afforded the estate’s assets under
the terms of the Policy. The Policy’s “Priority of Payments Endorsement”
specifically requires that the proceeds be used first to pay non-indemnifiable loss for
which coverage is provided under Coverage A of this Policy, which coverage
includes the Costs of Defense. Then, only after such payments are made, and only if
proceeds remain after payment of such Costs of Defense, will the Trustee or the
estate be paid any proceeds. Thus, under the language of the Policy itself, the estate
has only a contingent, residual interest in the Policy’s proceeds; and, payment of the
proceeds in accordance with the “Priority of Payments Endorsement” does not
diminish the protection the Policy affords the estate, as such protection is only
available after the Costs of Defense are paid.
2008 WL 176637, at *3 (emphasis in original) (citations omitted).

10

The Plaintiff also claims that the policy involved here does not contain a bankruptcy clause as in the
Downey Financial case. Doc. # 91 p.17 n.6. However, the policy does in fact provide that “Bankruptcy
or insolvency of an Insured or the estate of an Insured Person shall not relieve the Company of its
obligations . . . under this Policy.” Doc. 73-1, Policy § 23. Thus, the policy’s priority of payments clause
remains operative notwithstanding the bankruptcy or insolvency of any insured.
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Thus, despite the Plaintiff’s suggestion to the contrary, the fact that the policy here affords
entity coverage (as there was in Laminate Kingdom) is not dispositive. See Doc. # 91 p.17 n.5. As
several courts have observed, a receiver or trustee only has the property rights to which the entity at
issue is entitled. Therefore, if a corporate insured’s right to policy proceeds is subordinate to
individual insureds’ rights under the policy, so too are the receiver’s or trustee’s rights. In all the
cases Mr. Morriss cites involving priority of payment clauses, the courts have enforced these clauses.
The Plaintiff’s opposition is based on a series of speculations – that there might be other claims, that
those claims might be covered by the policy, and that coverage of Mr. Morriss’s defense costs might
diminish the amount available to pay other covered claims.
CONCLUSION
Therefore, Mr. Morriss respectfully requests that the Court enter an order providing that
notwithstanding the Court’s orders of January 17, 2012, January 27, 2012, or any other similar order
which the Court may enter, Federal is authorized to make payments under the Policy up to the
Policy’s Limit of Liability to or for the benefit of any Insured Persons or for the benefit of an
Organization for defense costs incurred in connection with this litigation or any related Claim.
Respectfully submitted this 12th day of March, 2012.
ASHCROFT HANAWAY, LLC
By: /s/ Catherine L. Hanaway ___
Catherine L. Hanaway, # 41208MO
222 S. Central Avenue, Suite 110
St. Louis, MO 63105
Phone: (314) 863-7001
Fax: (314) 863-7008
chanaway@ashcroftlawfirm.com
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CERTIFICATE OF SERVICE
I hereby certify that on March 12, 2012, the foregoing was filed electronically with the Clerk
of the Court to be served by operation of the Court’s electronic filing system upon the following:
Stephen B. Higgins
Brian A. Lamping
Thompson Coburn, LLP
One US Bank Plaza
St. Louis, MO 63101
314-552-6000
314-552-7000 (fax)
Counsel for the Receiver
Brian T. James
Robert K. Levenson
Adam L. Schwartz
Securities and Exchange Commission
801 Brickell Avenue, Suite 1800
Miami, FL 33131
305-982-6300
305-536-4146 (fax)
Counsel for the Plaintiff
David S. Corwin
Vicki L. Little
Sher Corwin LLC
190 Carondelet Plaza, Suite 1100
St. Louis, Missouri 63105
314-721-5200
314-721-5201 (fax)
Counsel for Defendant Morriss Holdings, LLC
/s/ Catherine L. Hanaway _____
Catherine L. Hanaway, # 41208MO
Attorney for Defendant Burton Douglas Morriss
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