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Sequestration 

• Sequestration is an arbitrary, across-the-board 
cut in funding due to the failure of Congress and 
the President to agree on a budget in early 2013.  

• It had an immediate impact on agency spending. 
• Procurements have dropped significantly. 
• Government contractors have been forced to 

seek other sources of business. 
• Others have simply disappeared. 
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LPTA—A Disturbing Trend 

• Low price technically acceptable solicitations are 
becoming increasingly popular. 

• Even in supposed best-value procurements, we 
are frequently seeing situations where agencies 
work to level the technical evaluations and then 
select the lowest priced. 

• While this approach may seem to be consistent 
with agencies reacting to the sequester, it is 
short-sighted and potentially dangerous. 
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LPTA 

• Offerors are becoming increasingly 
discouraged by this development. 

• Some are going out of business; others are 
moving out. 

• The result of this trend is likely to be a boom 
in (a) claims by contractors that are required 
to perform requirements that are above and 
beyond the contract and (b) terminations. 
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Reassurances on the Standards 
for Proving Bad Faith Conduct 

• Every contract, even a Government contract, 
carries with it an implied covenant , or duty, of 
good faith and fair dealing. 

• This covenant basically imposes a duty on 
both parties to cooperate with each other, and 
to not interfere with the other party’s 
performance, among other things. 
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Good Faith Dealing 

• Over the years, the courts and boards have 
held that a contractor must prove that the 
Government’s actions were not reasonable. 

• This involves a fact-intensive review based on 
the circumstances of each case. 

• In cases where a breach of that implied duty is 
found, the Government will be held liable for 
all damages flowing from that breach. 
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Good Faith Dealing 

• In 2010, the U.S. Court of Appeals for the 
federal Circuit issued a decision in Precision 
Pine & Timber, Inc. v. United States, 596 F. 3d 
817 (Fed. Cir. 2010) in which the court held 
that no breach had occurred because the 
Government’s actions had not “specifically 
targeted” the contractor and had not 
“reappropriated” any benefit guaranteed by 
the contract. 
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Good Faith Dealing 

• Confusion ensued at the boards and the courts. 
• Some judges applied the new test; others tried to 

distinguish it and then applied the old test, and at 
least one judge tried to apply both tests. 

• There was a general concern among lawyers and 
commentators that the Government could no 
longer be held accountable for acting in bad faith 
because the standard was too high to meet. 
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Good Faith Dealing 

• In February 2014, the court clarified matters 
by issuing its decision in Metcalf Construction 
Co. v. United States, No. 2013-5041, 2014 WL 
519596 (Fed. Cir. 2014). 

• The court explained that the Precision Pine 
analysis had a very narrow application and 
that the reasonableness test was the general 
standard for determining whether the 
Government had breached its implied duty. 
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Good Faith Dealing 

• As a result of the Metcalf decision, the legal 
community seems to be satisfied that, in 
those situations where it is appropriate, 
Government agencies can be held accountable 
for actions amounting to bad faith. 
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Thank you 

 
Tim Sullivan 

202.585.6930 
tsullivan@thompsoncoburn.com 

11 


	The Three Biggest Developments of the Last Year
	Sequestration
	LPTA—A Disturbing Trend
	LPTA
	Reassurances on the Standards for Proving Bad Faith Conduct
	Good Faith Dealing
	Good Faith Dealing
	Good Faith Dealing
	Good Faith Dealing
	Good Faith Dealing
	Thank you

