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And in this corner: Judicial referees as
alternatives to juries in California

More than 10 years ago, California’s highest court held that pre-dispute contractual jury waivers were not
enforceable. However, the Court directed contract parties to two safe havens from juries: arbitration and judicial
reference, both of which, in effect, provide for the waiver of jury trials. Grafion Partners L.P. v. Superior

Court (2005) 36 Cal. 4th 944, 964.

California law allows parties to avoid trial by jury by contractually choosing to decide any future dispute by
arbitration or judicial reference. While arbitration is more well-known, judicial reference also provides an alternative
to litigation.

California property owners are no more likely than any other business to opt for judicial reference, but because they
are so contract-intensive, real estate disputes have spurred several interesting appellate opinions that in recent
years have looked at the benefits — and limitations — of this uniquely Californian option for dispute resolution.

Judicial reference: How does it work?

California’s judicial reference law allows parties to a written contract or lease to provide for the appointment of a
referee to hear and determine any controversy arising from those agreements. The decision of the referee is fully
appealable. This is in contrast to an arbitration award which may only be vacated under very limited circumstances.

Judicial reference procedures allow each party to choose up to three referees to decide their dispute. If the parties
cannot agree on the ultimate referee or referees, the court will be required to make a selection from among
nominees provided by the parties or, if the parties fail to provide any nominees, the court will make its own
appointment subject only to any legal objections raised by the parties. Either party may object to the appointment of
a referee based primarily upon a contention of bias or a conflict of interest.

The referee has a deadline of 20 days after the hearing on the dispute to provide his or her statement of decision to
the court. The referee’s decision becomes the decision of the court, and “judgment may be entered thereon in the
same manner as if the action had been tried by the court.” In other words, except in very limited situations, the
proceedings and the decision are public. After that, the referee’s powers typically end, and all subsequent
arguments are presented to the trial court and, then, if appropriate, the appellate court.

Litigation v. Arbitration v. Judicial Reference

In making a decision as to whether to employ judicial reference as the parties’ choice for dispute resolution, there
are several factors to consider:

e In opting for judicial reference, the parties will have waived a trial by jury(1).

e The parties can select their own referee who can be a retired judge or lawyer, or an individual with expertise in
the relevant business area.

¢ The timing of the proceedings can be agreed upon, avoiding a delayed resolution of the dispute.

e The losing party retains the ability to appeal the decision. As with an arbitrator, the parties must pay for the
referee’s time.

Here is a chart we put together showing some basic differences among California litigation, arbitration, and judicial
reference:

© 2025 Thompson Coburn LLP Attorney Advertising


https://scholar.google.com/scholar_case?case=15839410896735181416&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://scholar.google.com/scholar_case?case=15839410896735181416&hl=en&as_sdt=6&as_vis=1&oi=scholarr

: THOMPSON Litigation Arbitration Judicial Reference
(ACOBURN P

Select Trier of Fact No Yes Yes

Select Location Sometimes Yes Yes

May be limited May be limited

DISCOVGI’y Allowed Yes per contract per contract

Right to Appeal Yes Very limited Yes

Confidential Not usually Mostly Not usually
Predictable Results Maybe Maybe Maybe

Rules of Evidence Yes Lenient Yes

Speed of Resolution Slowest Faster Faster

Cost Potentially most expensive Potentially Potentially about

least expensive mid-range

Jury Yes No No

Challenges to judicial reference

But all is not absolute when it comes to a “mandatory” judicial reference provision in a contract. In recent years,
California’s highest court held that trial courts do have discretion to refuse to enforce “an otherwise valid pre-
dispute reference agreement.” 7arrant Bell Property, LLC v. Superior Court(2011) 51 Cal. 4th 538, 544. And what
did the Court determine could be a basis for a trial court to refuse to compel the parties to resolve their dispute by
reference? “[T]he risk of inconsistent rulings and considerations of judicial economy.”

For example, the trial court could be convinced to deny the reference if not all of the parties to the dispute are
parties to the judicial reference agreement. If a seller, a broker, and a buyer have a dispute, but only the seller and
buyer have agreed to a judicial reference, there could be two parallel proceedings — reference and litigation — each
basically duplicating discovery of the same facts and analysis of the same legal issues. In that case, the court
might deny a reference, convinced there could be inconsistent rulings and duplication of effort.

In another case, a California appellate court in a dispute between a homeowners association and a developer held
that CC&R’s (covenants, conditions & restrictions) that were lengthy, adhesive, not signed by the parties, and
which could not be modified by the homeowners association were not the type of judicial reference contracts that
should be enforced under California law. 7reo @ Keitner Homeowners Assoc. v. Superior Court (2008) 166 Cal.
App. 4th 1055, 1067.

Still, if properly drafted, judicial reference provisions are typically enforced. So it's best to assess that possibility
when the contract is first drafted, when the question becomes one of educated prognostication: If the parties end
up in a dispute, what is the best mechanism to resolve that dispute? It's certainly not a question of cutting and
pasting boilerplate provisions. A thoughtful analysis - with input from counsel - is the way to go.

(1) In O’Donoghue v. Superior Court (2013) 219 Cal. App. 4th 245, 258, the appellate court held that it was not
even necessary to expressly provide in the judicial reference agreement that the parties were waiving trial by jury. It
was enough to have the judicial reference clause.

Jeff Brown is a partner in the firm’s litigation department with a practice that focuses on real estate. You can reach
him at (310) 282-94 18 or jbrown@thompsoncoburm.com.
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