


Agenda I

 Trends in Employee Social Media

 Employer Social Media Use and Policy Issues
— Protected Concerted Activity
— Risks and Limitations

 Takeaways
e Questions and Discussion
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An off-duty employee attends _ ——==-—:=

a “politically charged” protest =i=iii” @2 <

and posts photos and N
commentary online while < A | —

wearing a Company logo shirt.
Her employer’s website Is
Inundated with posts
iIdentifying the person and
demanding that they be fired.
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Luxury car dealer hosted event to introduce new car model.
Employees discussed unhappiness with the event. One employee
posted the following on Facebook:
— “l was happy to see that [employer] went ‘All Out’ for the most important
launch of a new BMW in years . .. A car that will generate tens of millions
of dollars of revenues for [employer] over the next few years. The small 8
0z. bags of chips, and that $2.00 cookie plate from Sam’s Club, and the

semi fresh apples and oranges were such a nice touch ... Buttotop
it all off . . . The Hot Dog Cart. Where our clients could attain an over-

cooked wiener and stale bun.”



A part-time paint store employee
posts viral TikTok videos of paint
mixing. A company investigation
determined he was making the
videos on company time and with
company equipment.

The employee says he was
motivated by a desire to
demonstrate how the store could
market its products online.
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New bartender, close friend of the GM, was charging
customers for premium liquor but giving them standard
liguor. Another bartender posted on Facebook that the new
bartender was “screwing over” the customers. She also
posted that dishonest employees, along with a
management that looks the other way, will be the death of
a business. Two co-workers agreed.



Jane was recently hired by Beauty Supply, a beauty product store.
Shortly after she was hired, she posts on social media that she was
“dress-coded” at her new job. She also posts the text “hot girls get
dress coded at work” while posing for the camera and showing off her
outfit. She finished the video by sticking her two middle fingers up at
the camera. Management did not approve of the color and the
distressed nature of Jane’s outfit and it was not in accordance with
their dress code. Jane gets many likes and comments supporting her
dress. Management fires Jane. Was Beauty Supply justified?
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o Section 7 of NLRA protects “concerted activity”

— When two or more employees take action for their mutual aid or
protection regarding terms and conditions of employment

— This applies to Union and non-Union employers, but not public
employers

— A single employee may also engage in protected concerted
activity if he or she is acting on the authority of other employees,
bringing group complaints to the employer’s attention, trying to
Induce group action, or seeking to prepare for group action
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NLRB'’s Position Re: Social Media:

Employees have the right to address work-related issues and share
iInformation about pay, benefits, and working conditions with coworkers on
Facebook, YouTube, and other social media. This can include some, but
not all, issues that may be considered political or interest-group driven

An employee individually griping about some aspect of work is not
‘concerted activity.” To be protected by Section 7, what employees say
online must have some relation to group action, or seek to initiate, induce,
or prepare for group action, or bring a group complaint to the attention of
management
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e Basic Rules

— Employees cannot be terminated for engaging in protected, concerted
conduct, i.e., “conduct with or on the authority of other employees, and
not solely by and on behalf of the employee himself’

— Where it is in dispute whether discipline was motivated by concerted
activity or by an employee’s abusive conduct, causation is at issue and
Wright Line’s burden shifting framework is applied. General Motors

— Disparaging comments about employers lose protection if unrelated to a
labor issue/dispute or “disloyal, reckless, or maliciously untrue.” Jefferson
Standard
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Missouri’'s R.S. Mo. § 130.028(1):

Prohibits employers from “discriminat[ing] or
threaten[ing] to discriminate against any employee
In this state, with respect to his or her
compensation, terms, conditions or privileges of
employment by reason of his political beliefs or
opinions.”
























—NiI-RA~Handpoeekoelicies— I

The Board’s General Counsel recently filed a brief
urging the board to return to its previous “Lutheran
Heritage” rule governing facially neutral policies.

Under Lutheran Heritage, facially neutral policies
were held unlawful if “employees would reasonably
construe the language to prohibit Section 7
[concerted] activity.”
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 Be clear about whether use of social media on employer’s IT
resources is encouraged, prohibited, or simply tolerated

* Note that all other policies and employee obligations that might
apply to social media use remain in force

— E.qg. reference policies prohibiting discrimination, harassment, and
retaliation

* Prohibit defamation and non-Section 7 disparagement through
use of social media
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* Prohibit employees from disclosing or misusing
confidential or proprietary information

e Inform employees that employer's electronic information
communication system is not private

e Consider a Disclaimer

— E.g.: “These Guidelines do not prohibit employees from discussing
among themselves or others their wages, benefits, and other terms and
conditions of employment or workplace matters of mutual concern.”









Scenario #1:

An off-duty employee attends _ ——=<::-::=
a “politically charged” protest wi=X il @02 <
and posts photos and e

commentary online while
wearing a Company logo shirt.
Her employer’s website Is
Inundated with posts
iIdentifying the person and
demanding that they be fired.
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A part-time paint store employee
posts viral TikTok videos of paint
mixing. A company investigation
determined he was making the
videos on company time and with
company equipment.

The employee says he was
motivated by a desire to
demonstrate how the store could
market its products online.






Jane was recently hired by Beauty Supply, a beauty product store.
Shortly after she was hired, she posts on social media that she was
“dress-coded” at her new job. She also posts the text “hot girls get
dress coded at work” while posing for the camera and showing off her
outfit. She finished the video by sticking her two middle fingers up at
the camera. Management did not approve of the color and the
distressed nature of Jane’s outfit and it was not in accordance with
their dress code. Jane gets many likes and comments supporting her
dress. Management fires Jane. Was Beauty Supply justified?
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