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I. BACKGROUND

This appeal involves two separate cases, which the
district court informally consolidated. The plaintiffs in the
first case are private research and advocacy organizations and
individual researchers who receive NIH funding. The plaintiffs in
the second case are states whose public universities and colleges
depend on NIH funding to support research projects. The plaintiffs
brought APA claims under 5 U.S.C. §§% 706(1) and 706(2) (A), (B),
and (C). Because the district court's reasoning and the
Department's arguments do not distinguish between the two groups
of plaintiffs, neither do we.

After the plaintiffs filed their lawsuits, they moved
for a preliminary injunction. The district court treated part of
the Department's briefing opposing the preliminary injunction as
a motion to dismiss, including on Jjurisdictional issues. After
dismissing some of the plaintiffs' claims, the court consolidated
the preliminary injunction hearing on the remaining claims with a
trial on the merits under Federal Rule of Civil Procedure 65 (a) (2).

Ultimately, the district court issued two decisions that
are critical to this appeal. First, the court determined that it
had subject matter Jjurisdiction, rejecting the Department's
argument that the case should have been brought in the U.S. Court
of Federal Claims. See Memorandum and Order on Subject Matter

Jurisdiction, Massachusetts v. Kennedy, No. 25-cv-10814 (D. Mass.
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May 12, 2025), Dkt. No. 105. 1In so ruling, the court distinguished

the U.S. Supreme Court's recent per curiam order in Department of

Education v. California, 145 S. Ct. 966 (2025). The district court

reasoned that these cases are "not . . . action[s] for monetary
damages" but instead are "action[s] to stop the [Department] from
violating the statutory grant-making architecture created by
Congress . . . and exercising authority arbitrarily and
capriciously, in violation of federal law and the Constitution."”
Dkt. No. 105, at 22. Thus, 1t concluded that the cases belonged
in federal district court. Second, the court issued a detailed
decision recounting its findings of fact and conclusions of law on
a subset of the plaintiffs' APA claims, and issued a partial final
judgment under Federal Rule of Civil Procedure 54 (b). See Am.

Pub. Health Ass'n, 2025 U.S. Dist. LEXIS 125988, at *12 & n.4.

In its decision resolving those APA claims, the district
court began by laying out the relevant legal background. NIH is
authorized by statute to "make grants-in-aid to universities,
hospitals, laboratories, and other public or private institutions,
and to individuals" to "promote . . . research, investigations,
experiments, demonstrations, and studies relating to the causes,
diagnosis, treatment, control, and prevention of physical and
mental diseases and impairments of man." 42 U.S.C. § 241(a),
(a) (3) . Other statutory provisions mandate that the agency

consider certain criteria in selecting both the research projects



Case: 25-1611 Document: 00118315092 Page: 7  Date Filed: 07/18/2025  Entry ID: 6736961

and the researchers it will fund. See, e.g., 1id. § 285a-6

(director of the National Cancer Institute "shall expand,
intensify, and coordinate the activities of the Institute with
respect to research on breast cancer, ovarian cancer, and other
cancers of the reproductive system of women"); id. § 285t-1(a)
(director of the National Institute on Minority Health and Health
Disparities "shall make awards of grants . . . for the purpose of
assisting the institutions in supporting programs of excellence in
biomedical and behavioral research training for individuals who
are members of minority health disparity populations").

In January 2025, President Donald Trump issued three
Executive Orders (EOs) limiting the ability of federal agencies to
use federal funds to support research grants 1n certain
categories.! Contrary to the stated goals of the EOs, the district
court concluded that the Department had engaged in "pervasive

racial discrimination in selecting grants for termination," as

well as an "unmistakable pattern of discrimination against women's

1 The first EO instructs government officials to terminate
all "diversity, equity, inclusion, and accessibility[] (DEIA)"
policies and programs. Exec. Order 14151, 90 Fed. Reg. 8339, 8339
(Jan. 20, 2025). The second EO directs that "[f]ederal funds shall
not be used to promote gender ideology." Exec. Order 14168, 90
Fed. Reg. 8615, 86l6 (Jan. 20, 2025). Finally, the third EO
requires the Director of the Office of Management and Budget to
"[e]lxcise references to DEI and DEIA principles, under whatever
name they may appear, from Federal acquisition, contracting,
grants, and financial assistance procedures." Exec. Order 14173,
90 Fed. Reg. 8633, 8634 (Jan. 21, 2025).
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the Termination Letters. See 1id. at *28-34. For example, the
court pointed to testimony by Michelle Bulls, the Chief Grants
Management Officer (CGMO) at NIH, who signed each Termination
Letter. See id. at *30-33. As the court highlighted, CGMO Bulls
testified that "she did not create any of the language" in the
letters and was "unaware whether NIH undertook any assessment at
all as to whether a particular grant met the criteria being
espoused in the letters." Id. at *30. Instead, she explained,
the template Termination Letter was created by a DOGE staffer,
Rachel Riley. See id. at *34. Thus, the court concluded that HHS
and NIH were "being force-fed unworkable 'policy' supported with
sparse pseudo-reasoning, and wholly unsupported statements." Id.
at *51.

As the district court detailed, the template Termination
Letter included a space to "INSERT EXPLANATION -- EXAMPLES BELOW"
as to why the grant was being terminated. Id. at *35. That text
was followed by a "reason-for-termination menu," that listed:
"China," "DEI," and "Transgender issues." Id. "Vaccine
Hesitancy," "COVID," "Gender-Affirming Care," "Climate Change,"
and "Influencing Public Opinion" were later added to the list of
"examples for research activities that NIH no longer supports."
Id. at *40. The court found that "usage of this 1list was
mandatory." Id. The court also determined that the "boilerplate

language" in the Termination Letter about DEI and gender identity
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under the APA the disallowance decisions by the Secretary and did
not require any amount to be paid. Id. at 9009.

In language that has been cited for decades, the Court
in Bowen held that although the district court's orders ultimately
would lead to the disbursement of funds by the federal government,
that "outcome is a mere by-product of that court's primary function
of reviewing the Secretary's interpretation of federal law" and
did not negate the district court's jurisdiction. Id. at 910.
Separately, the Court concluded that the state's claim was not
barred by § 704 of the APA, which precludes review where plaintiffs
have some other "adequate remedy." See id. (citing 5 U.S.C.
§ 704). It reasoned that the Court of Federal Claims could not be
an adequate alternative forum because it lacked the "general
equitable powers of a district court" to grant the relief requested
by Massachusetts. Id. at 905.

We now turn to Great-West, which did not involve the

APA. 1Instead, Great-West concerned a lawsuit against an individual

to recover "money past due under a contract," 534 U.S. at 210-11,
based on a provision in that individual's employee benefit plan;
the dquestion before the Court was whether the case had been
properly brought in federal court as an action seeking declaratory
and injunctive relief under ERISA, see 1id. at 208. The Court
explained that a reimbursement provision in the employee benefit

plan was "the basis for the present lawsuit." Id. That provision
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Instead, "the judgment t[old] the United States that it may not
disallow the reimbursement on the grounds given." Id. at 910.
Thus, 1t simply effectuated the court's "primary function of
reviewing the Secretary's interpretation of federal law." Id.

That is an apt description of the district court's orders here.

Great-West, by contrast, is clearly distinguishable: It

was a breach of contract case, where a party invoked a specific
provision in a health insurance plan in seeking to recover payment
for medical expenses made by a third party to a beneficiary under

that plan. See 534 U.S. at 207. Thus, Great-West explicitly

concerned the "enforce[ment] [of] a contractual obligation to pay
money past due." Id. at 212.

We likewise have no difficulty distinguishing
California. There, the Supreme Court construed the district court
as having ordered "the Government to pay out past-due grant

obligations." 145 S. Ct. at 968; see also id. (government likely

to show that "the District Court lacked jurisdiction to order the
payment of money under the APA"); Brief for Respondent at 26 n.3,
California, 145 S. Ct. 966 (2025) (No. 24A910). Based on that
understanding, the Court held that "the APA's limited waiver of
sovereign 1immunity does not extend to orders 'to enforce a
contractual obligation to pay money' along the lines of what the

District Court ordered here." California, 145 S. Ct. at 968

(quoting Great-West, 534 U.S. at 212). 1In this case, however, the

_21_
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independent of any contractual language -- to "set[] aside an
agency's action[s]" as arbitrary and capricious; the fact that the
orders "may result in the disbursement of funds" did not divest

the court of its Jjurisdiction. California, 145 S. Ct. at 968

(citing Bowen, 487 U.S. at 910).°
2. Discretion
Next, the Department argues that the grant termination
decisions were committed to agency discretion and are therefore
unreviewable under the APA. It relies on Lincoln v. Vigil to
assert that agency decisions to reallocate funds acquired via a
lump sum appropriation (like NIH grant funds) are nonreviewable.
See 508 U.s. 182, 184 (1993) (decisions "committed to agency
discretion by law" are "not subject to judicial review under the
[APA]" (quoting 5 U.S.C. § 701 (a) (2))).
The plaintiffs respond that the Department forfeited

this argument because it did not raise it in its stay motion to

> The Department suggests that "the Tucker Act impliedly
forbids the bringing of contract actions against the government in
federal district court under the APA," regardless of the type of
relief sought, citing Albrecht v. Committee on Employee Benefits
of the Federal Reserve Employee Benefits System, 357 F.3d 62 (D.C.

Cir. 2004). 1In making this argument, the Department assumes that
the declaratory relief the district court granted here determined
the contractual rights of the parties. As we have explained,

however, that is incorrect. The district court's judgments address
only the arbitrary and capricious nature of the agencies' policies
as laid out in the Challenged Directives and the grant terminations
that flowed from those policies. The court did not interpret the
terms of any contracts between the parties.

_24_
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Directives. See Am. Pub. Health Ass'n, 2025 U.S. Dist. LEXIS,

125988, at *65 (citing, among other provisions, 42 U.S.C.
§§ 282 (b) (4), 283(p), 283d, and 285f-5(a)).® The district court
also explained that governing regulations provide an exclusive
list of reasons that NIH can unilaterally terminate grants. See

id. at *63 (citing 45 C.F.R. § 75.372(a)); cf. California v. Dep't

of Educ., 132 F.4th 92, 98 (lst Cir. 2025) ("[Alpplicable
regulations cabin [the agency's] discretion as to when it can
terminate existing grants."). Because there are appropriate,
"judicially manageable standards" for evaluating the Department's

actions, Union of Concerned Scientists v. Wheeler, 954 F.3d 11, 21

(st Cir. 2020) (citing 5 U.S.C. § 701 (a) (2) and Heckler v. Chaney,

470 U.S. 821, 830 (1985)), we conclude that the grant terminations
are reviewable under the APA.
3. Arbitrary and Capricious
Finally, the Department asserts that the grant
terminations will ultimately be upheld under the arbitrary and
capricious standard. Based on the briefing we have received to
date, we think the Department has failed to carry its burden of

showing that result is likely.

6 Contrary to the Department's suggestion, the district
court's decision to resolve the legal question on APA grounds,
rather than based on those potential statutory violations, does
not mean its determination that those statutory provisions limit
the agency's discretion was incorrect or irrelevant.

- 26 -
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"The APA's arbitrary-and-capricious standard requires
that agency action be reasonable and reasonably explained." FCC

v. Prometheus Radio Project, 592 U.S. 414, 423 (2021). To assess

reasonableness, we look to whether the agency "examine[d] the
relevant data and articulate[d] a satisfactory explanation for its
action including a 'rational connection between the facts found

and the choice made.'" Motor Vehicles Mfrs. Ass'n of U.S., Inc.

v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983) (citation

omitted). And, when the agency enacts a decision that "rests upon
factual findings that contradict those which underlay its prior
policy; or when its prior policy has engendered serious reliance
interests," it must offer a "more detailed Jjustification"™ than

usual. FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515

(2009); see DHS v. Regents of the Univ. of Cal., 591 U.s. 1, 33

(2020) (when agency is "not writing on a blank slate," it 1is
"required to assess whether there were reliance 1interests,
determine whether they were significant, and weigh any such
interests against competing policy concerns" (citation omitted)).

Although our decision is not a holding on the merits, we
see no obvious error in the district court's conclusion that the
Department's actions bear all the hallmarks of arbitrary and
capricious decision-making. To recap, the district court
concluded that the Department's decisions rested on circular

reasoning, included no explanation for the about-face in agency-

_27_
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wide policy, and entirely ignored significant reliance interests.
For example, the court concluded that the prohibited categories of
research grants were never defined, thus allowing the Department
to terminate any grant that it wanted to, for any reason. See Am.

Pub. Health Ass'n, 2025 U.S. Dist. LEXIS 125988, at *52, *57. It

also concluded that there was no indication in the record that
anyone at NIH performed any analysis to support the conclusion
that the forbidden categories of grants -- let alone the grants
selected for termination -- were unscientific and/or wasteful.
See id. at *56-57. To the contrary, after reviewing the "sparse"
administrative record and hearing live testimony, the district
court found, as a matter of fact, that the decisions about the
prohibited categories, as well as which grants fell into those
categories, were being "force-fed" to NIH by DOGE. Id. at *51.

In its stay motion, the Department asserts that "NIH and
its [Institutes and Centers] reviewed their grant portfolios to
identify and cancel specific grants that no longer serve agency
priorities." But the Department provides no record citation for
this claim, and the district court found the exact opposite. To
the extent the Department is leveling a challenge to the district
court's factual determination, it does not cite to any contrary
evidence in the record.

The Department also contends that the district court was

wrong to conclude that grants were "indiscriminately terminated by

- 28 -






Case: 25-1611  Document: 00118315092 Page: 30  Date Filed: 07/18/2025  Entry ID: 6736961

Accordingly, we conclude that the Department has failed to meet
its burden under the first Nken factor.
B. Balance of Equities
The second Nken factor requires the Department to
demonstrate it will suffer irreparable harm absent a stay. See

New York v. Trump, 133 F.4th 51, 71 (lst Cir. 2025). On this

point, the Department begins by asserting that the district court's
orders will impair "the President's ability to execute core
Executive Branch policies." But we have rejected this as a basis
for irreparable harm in the past, insofar as it relies on the
premise that the challenged agency action was lawful, in cases
where we have concluded that the government has failed to show a
likelihood of success on the merits. See 1id. at 71 (rejecting
argument that court order irreparably harmed defendants by
"intolerabl[y] intru[ding] on the prerogatives of the Executive
Branch" because it rested on the premise that the challenged agency
action was lawful).

Next, the Department contends that the district court's
orders "will result in the immediate outflow of significant amounts
of money with limited prospects for recovery." The Department

again relies on California to argue that this constitutes an

irreparable harm. See 145 S. Ct. at 969 (crediting the

government's irreparable harm argument that "it is unlikely to

recover the grant funds once they are disbursed").
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The Supreme Court was relying on different facts to find

irreparable harm in California. The plaintiffs here, unlike those

in California, have cited specific federal regulations that

provide for the Department's ability to recoup improperly expended
funds, and the Department has not argued to us that those
regulations are inapplicable. Further, the government's primary

contention to the Court in California was that the short-term

nature of a TRO would incentivize plaintiffs to draw down nearly
$65 million in a matter of weeks. See Appl. at 25-26, 29. The
district court's orders here, which are not time-limited, impose
no such concentrated financial pressure.

Nevertheless, the Department is correct that in both
California and in this case, the plaintiffs have not "promised to
return all funds they receivel[] as a result of the district court's
order if it is ultimately reversed on appeal." See 145 S. Ct. at
969. So, to the extent that the Department may be unable to
recover some funds disbursed during the pendency of this
litigation, we conclude that the Department has demonstrated an

irreparable harm as California defines it.

Even so, the "stay inquiry calls for assessing the harm
to the opposing party." Nken, 556 U.S. at 435. The plaintiffs
provided declarations explaining that the abrupt cutoff in funding
will, among other things: cause their studies, some of which have

been conducted over the course of many years, to "lose validity";
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require animal subjects to be euthanized; force researchers with
"project-specific knowledge and experience" to leave; delay
treatment for ©patients enrolled in "clinical trials for
life-saving medications or procedures"; and force the closure of
community health clinics that provide preventative treatment for
infectious diseases. Declarations submitted to the district court
described that "[i]ln many cases, there is no way to recover the
lost time, research continuity, or training value once disrupted,"
because studies and researchers cannot be held in stasis. Some
declarants explained that the emergency short-term funding
provided by their universities was not a sustainable solution and

has required layoffs and research cuts; one declarant emphasized

that "[ulsing alternative university funds to continue work
is neither possible . . . nor practical." By contrast, the
plaintiffs in California had "represented . . . that they hald]

the financial wherewithal to keep their programs running”" in the
interim. 145 S. Ct. at 969.

In response, the Department fails to address any of the
non-monetary harms that the plaintiffs detailed, which cannot be
remedied by belated payment. Thus, the Department has failed to
show that the plaintiffs would not suffer substantial harm if the
district court's orders were stayed during the pendency of the

litigation.
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The final Nken factor asks us to consider "where the

public interest lies." 556 U.S. at 434 (citation omitted). The
Department's one-sentence argument on this point is that "the
district court exceeded its authority" by issuing its orders. The

Department cites Coggeshall Development Corp. v. Diamond, where we

explained that "[f]lederal courts do not have the power to order
specific performance Dby the United States of 1its alleged
contractual obligations." 884 F.2d 1, 3 (lst Cir. 1989). But, as
we have already explained, we do not agree that the Department is
likely to succeed on 1its arguments that this is a breach of
contract case that belongs in the Court of Federal Claims or that
it did not violate the APA. And there 1is a substantial public
interest "in having governmental agencies abide by the federal

laws that govern their existence and operations." League of Women

Voters of the U.S. v. Newby, 838 F.3d 1, 12 (D.C. Cir. 20106)

(cleaned up) .

Further, the Department does not refute the plaintiffs'
contentions that a stay would result in the setback of "life-saving
research by years if not decades" and would eliminate funding for
"urgent public health issues." These are serious concerns that
suggest the public's interest is aligned with the plaintiffs, at
least at this stage of the proceedings, not with the Department.

Accordingly, we cannot say that the balance of equities

favors the grant of a stay. Although the Department may suffer






