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45 C.F.R. § 75.372(a)(2) (2020). Grant terminations have thus historically been rare.
A1004 9 38.

B. Mechanics of NIH grant award funding

Medical research takes time, so when NIH approves a project grant, it is
“programmatically approved for support” for an entire “project period,” which
usually spans multiple years. A2453-2454; A0996; 42 C.F.R. § 52.6(c). After
project approval, NIH issues a Notice of Award (“NOA”) to the recipient listing the
maximum funds available for the first “budget period” of the project (usually twelve
months). A2454. The NOA notes that “anticipated levels of future support” and
future budget amounts are “[r]Jecommended . . . subject to the availability of funds
and satisfactory progress of the project.” See, e.g., A1161; A2454. Grantees must
annually submit continuation applications for the next budget period, and those are
usually approved; if approved, NIH then issues a new NOA. A2454; A0977-0999;
A1003-1004; see 42 C.F.R. § 52.6(c).

C. Development and implementation of the Directives

In January 2025, the new administration issued executive orders directing
agencies to “terminate, to the maximum extent allowed by law, all ‘equity-related’
grants or contracts,” Exec. Order No. 14,151, 90 Fed. Reg. 8339 (2025), “ensure
grant funds do not promote gender ideology,” Exec. Order No. 14,168,

90 Fed. Reg. 8615 (2025), and end “immoral race- and sex-based preferences under
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(quoting AR3821-3822). That same afternoon, Deputy Director Liza Bundesen
ordered the removal of multiple Notices of Funding Opportunity (“NOFOs”)?
pursuant to this Directive. A0107 (quoting AR3823).

On February 22, 2025, Brad Smith—a detailee from the Department of
Government Efficiency (DOGE)—emailed Acting Director Matthew Memoli with
eighteen additional NOFOs to delete. A0111-0112 (quoting AR3752-3753).
Memoli directed Bundesen to “take [those] NOFOs down” within twenty-five
minutes. A0113 (quoting AR3810).

On February 28, 2025, NIH ordered the first wave of terminations pursuant
to the Directives. Memoli emailed Bundesen to “terminate the grants on [an]
attached spreadsheet by COB today.” A0116. That evening, Rachel Riley—who
“introduced herself as being part of DOGE” and wrote the template letters used for
the terminations, A0O115 n.9; A0115-0125—sent multiple emails identifying grants
to be terminated that day. A0115-0125; A2714; see also A2098-2109.

On March 4, 2025, NIH issued “Award Assessments for Alignment with
Agency Priorities.” A0126—0130 (citing AR2152-2157). This Directive mandated
that “ICs must . . . completely excise all DEI activities.” A0127 (quoting AR2152).
It also required that projects for which “[t]he sole purpose” “is DEI related” “and/or

the application was received in response to a NOFO that was unpublished as

2 NIH “invites proposals for grants through” NOFOs. A0090.
7
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e Vaccine Hesitancy: It is the policy of NIH not to prioritize research activities
that focuses [sic] gaining scientific knowledge on why individuals are hesitant
to be vaccinated and/or explore ways to improve vaccine interest and
commitment. NIH is obligated to carefully steward grant awards to ensure
taxpayer dollars are used in ways that benefit the American people and
improve their quality of life. Your project does not satisfy these criteria.
See, e.g., A0152 (“Again, usage of this list was mandatory[.]”); see also A0115—
0125; A0147-0153; A2098-2109. Additional boilerplate purported to justify the
termination of studies deemed related to “COVID,” “Climate Change,” and
“Influencing Public Opinion.” A0152. The boilerplate represents the entirety of
Defendants’ explanation, reasoning, and factual basis for the restriction of future
research funding and the termination of hundreds of grants. A0164-0171.

D. Impact of the Directives

The Directives and resulting terminations jeopardized—and in many cases
eliminated—yprojects that Congress funded for the benefit of public health. See, e.g.,
A0780 9 56; A0887 9 17; A1209 99 29-32. Research—including clinical treatment
studies—was interrupted midstream, ruining data already collected, upending
participant trust, and jeopardizing future efforts. See, e.g., A0869 9 23; A0872 9 37;
A1123 932; A0779-0780 99 53—-55; A1096 9 21-22. The sudden interruption in
training grants halted researchers’ careers, impacting U.S. research capacity for

generations to come. A0873-0874 99 41-42; A0882 9 22; A0990 9 16; Al121-

1123 99 24, 25-27, 31; A1245-1246 9 19-22.

10
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II.  Procedural History

A. Plaintiffs file suit.

On April 2, 2025, Plaintiffs filed suit under the APA and U.S. Constitution
contending that the Directives and their implementation—including grant
terminations and delay, denial, and withdrawal of pending grant applications—were
arbitrary and capricious, contrary to regulation and statute, and violated separation
of powers and the Due Process Clause. A0380—0457.

Plaintiffs promptly moved for a preliminary injunction, which the District
Court collapsed into a partial trial on the merits under Federal Rule of Civil
Procedure 65(a), construing Defendants’ opposition as a motion to dismiss. A0029—
0072. The Court sua sponte segmented the case into ‘“Phase 1,” addressing the
Directives and grant terminations, and “Phase 2,” addressing issues specific to
applications. A0083. Plaintiffs alleged that the Directives caused both the grant
terminations and the delays, withdrawals, and denials of pending applications.
A0443-0452; A0530-0544.

The District Court dismissed Plaintiffs’ constitutional claims but held it had

subject matter jurisdiction over Plaintiffs’ APA claims. A0049-0072.

11
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2658 (2025). The justices issued four separate partial concurrences and dissents, and
Justice Barrett alone concurred in full.

STANDARD OF REVIEW

In reviewing agency decisions, “both the district court and this court are bound
by the same standard of review.” International Jr. Coll. of Bus. & Tech., Inc. v.
Duncan, 802 F.3d 99, 106 (1st Cir. 2015). Although “a court is not to substitute its
judgment for that of the agency,” Motor Vehicle Manufacturers Ass’n of the U.S.,
Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983), the Court must
“undertake ‘a thorough, probing, in-depth review’ . . . into the record,” Penobscot
Air Servs., Ltd. v. F.A.A., 164 F¥.3d 713, 720 (1st Cir. 1999) (quoting Citizens to Pres.
Overton Park, Inc. v. Volpe, 401 U.S. 402, 415-16 (1971)).“[S]Jome degree of
deference . . . may be appropriate . . . if a district court’s determination turns on
factual findings|[.]” Airport Impact Relief, Inc. v. Wykle, 192 F.3d 197, 203 (1st Cir.
1999) (quotations omitted).

The District Court’s jurisdictional finding is subject to de novo review. The
Supreme Court has issued a temporary order indicating a likelihood of success on
Defendants’ argument that the Tucker Act deprived the District Court of jurisdiction
over Plaintiffs’ challenge to the grant terminations, but that order is not “conclusive

on the merits.” Trump v. Boyle, 145 S. Ct. 2653, 2654 (2025).
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those actions are reviewable. See APHA v. NIH, 145 F.4th 39, 53 (1st Cir. 2025)
(quoting Union of Concerned Scientists v. Wheeler, 954 F.3d 11, 21 (1st Cir. 2020)).

Fifth, the District Court properly concluded, based on the record, that
Defendants’ actions were arbitrary and capricious. Defendants offered no reasoning
whatsoever supporting the decisions set forth in the Directives or their about-face in
agency priorities, nor did they consider Plaintiffs’ reliance interests.

For all these reasons, the Court should affirm.

ARGUMENT

I. The District Court has jurisdiction to order reinstatement of
terminated grants.

Defendants’ main argument is that the District Court lacked jurisdiction to
adjudicate Plaintiffs’ termination claims or order the reinstatement of terminated
grants. Defs.” Br. at 20. This argument rests on an untenable overreading of the
Tucker Act and misrepresentation of Plaintiffs’ claims.

Plaintiffs’ Complaint advanced several different grounds for setting aside the
grant terminations, including: (1) the Directives that led to the terminations were
arbitrary and capricious, A0446-0447; A0455(a) & (d); and (2) the grant
terminations themselves were arbitrary and capricious, A0444-0446; A0455 (b) &
(d). The Tucker Act is irrelevant to non-contractual claims, and not even Defendants
argue that the Directives claims are contractual. Therefore, the Tucker Act does not

bar the District Court from remedying Plaintiffs’ Directives claims, even if that

17
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for specific performance. See Coggeshall Dev. Corp. v. Diamond, 884 F.2d 1, 3
(Ist Cir. 1989).°

Under the Supreme Court’s decision in Patchak, implicit prohibition under
section 702(2) depends on the nature of the claim asserted, not the relief sought.
Patchak, 567 U.S. at 216 n.3. There, a neighboring landowner filed suit under the
APA to challenge as contrary to law the Secretary of the Interior’s acquisition of real
property in trust for a Tribe. The Supreme Court considered whether the Quiet Title
Act (“QTA”) impliedly forbid the APA claim, because that statute authorizes suits
asserting a real property interest that conflicts with the United States’ real property
interest, but explicitly excepts suits involving “restricted Indian lands.” /d. at 215
(quotations omitted).

Because of this exception, the Court reasoned that an APA action seeking to
quiet title over tribal land would be impliedly forbidden by the QTA. /d. at 216. But
the plaintiff in Patchak did not seek to “quiet title”—i.e., he did not seek to establish
his ownership of the land in question. Instead, he sought to enjoin the United States’

assertion to title over the land as contrary to law under the APA. Id. at 213, 217.

3 Defendants assert that “the Tucker Act ‘impliedly forbids’ bringing ‘contract
actions’ against the government in a federal district court’ under the APA.” Defs.’
Br. at 20 (quoting Albrecht v. Comm. on Emp. Benefits of the Fed. Rsrv. Emp.
Benefits Sys., 357 F.3d 62, 67-68 (D.C. Cir. 2004)). But this is imprecise. While the
Tucker Act impliedly forbids bringing contract actions for specific performance in
federal district court, it is the APA itself that forbids such claims for money damages.
See 5 U.S.C. § 702.

19













































Case: 25-1611  Document: 00118369274 Page: 48  Date Filed: 11/20/2025  Entry ID: 6766825

of the United States Government.” 31 U.S.C. § 6303 (emphasis added). However,
when “the principal purpose of the relationship is . . . to carry out a public purpose
of support or stimulation authorized by a law of the United States,” agencies must
use either a grant agreement or cooperative agreement. 31 U.S.C. § 6304; see also
31 U.S.C. § 6303. Cf. Power Density Sols. LLC v. United States, 159 Fed. Cl. 208,
215-16 (2022) (noting government’s reliance on FGCCA to argue that “activities
the research institutions performed pursuant to grants or cooperative agreements are,
by definition, not performed ‘for the government’); see also Hymas v. United
States, 810 F.3d 1312, 1329 (Fed. Cir. 2016).

NIH supports research aimed at “protecting and improving human health” and
training “the biomedical research workforce.” A1371. Such a public purpose of
“advanc[ing] the agency’s overall mission” does not directly benefit the government.
Hymas, 810 F.3d at 1328; see also Pennsylvania Dep’t of Pub. Welfare, 48 Fed. CI.
at 791; Purpose Built Fams. Found., Inc. v. United States, 167 Fed. Cl. 714, 718
(2023). Consistent with these requirements, NIH awards funds “for the general
support of [grantees’] research” under grant agreements—not contracts.
42 U.S.C. § 241(a)(3).

3. The type of relief sought and received is not contractual.
Because the first prong of the Megapulse test (source of rights) is

determinative and Plaintiffs’ grievances are not contractual, the Court need not
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A.3d 392, 405 (D.C. 2013) (quotations omitted). The District Court vacated the
decisions to terminate the grants, but did not analyze, let alone order, specific
performance of any grant terms. When specific relief is not contractual, it is not
specific performance. See Crowley, 38 F.4th at 1107 (describing specific
performance as an “explicitly contractual remedy” that is “specific to actions that
sound in contract” (quotations omitted)).

11. Defendants mischaracterize the District Court’s order.

In Defendants’ telling, the District Court did not order declaratory relief or
vacatur of the decision to terminate grants based on the Directives; instead, it ordered
Defendants “to pay money to plaintiffs.” Defs.” Br. at 1. Defendants even stated
repeatedly to the Supreme Court that the District Court ordered the Defendants to
pay the specific sum of $783 million. See, e.g., A2599; A2630. No order to pay
anything—much less a specific sum—appears below.* Considering Defendants’

inaccurate representations, it is unsurprising the Supreme Court found that the

(113 299

District Court ordered relief “designed to enforce™ an “‘obligation to pay money[.]

NIH, 145 S. Ct. at 2658 (quoting California, 604 U.S. at 651).

4 Defendants also claim that the District Court “denied a stay pending appeal out of
concern that funds would be ‘sequester[ed] (probably forever) during the course of
the appeal.”” Defs.” Br. 29-30 (quoting A0186). That misstates the Court’s order,
which noted in assessing the balance of equities that granting a stay would
significantly disrupt the public health research process, while “denial means only
that the executive defendants must comply with the Act of Congress rather than
sequestering funds (probably forever) during the course of the appeal.” A0186.
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Through A Unified Strategy” issued by Director Bhattacharya on August 15, 2025

(the “August 15 Statement,” available at: https://perma.cc/VSE2-4ED2) superseded

the Directives; and (3) the August 15 Statement cures the Directives’ illegality. None
of these satisfies Defendants’ heavy burden.

First, contrary to their unsworn suggestion to this Court that they will no
longer apply the Directives, Defs.” Br. at 26, Defendants stated under oath in
ongoing Phase 2 proceedings that they may apply the Directives to Plaintiffs absent
a court order. See A2771; A2778, row 60. This is the opposite of a “showing that it
is absolutely clear the allegedly wrongful behavior could not reasonably be expected
to recur.” ACLUM, 705 F.3d at 55 (quotation omitted).

Second, the record contains no evidence showing the August 15 Statement
superseded the Directives. See New Hampshire Lottery Comm’n v. Rosen, 986 F.3d
38, 53 (1st Cir. 2021). (“The April 2019 Memo did not rescind the government’s
adoption of the 2018 Opinion” and therefore did not moot challenge). On its face,
the August 15 Statement does not supersede anything; it states only that it is
“intended to clarify specific issues that currently require additional guidance.”
August 15 Statement, at “Priorities.” And Defendants offer no evidence of
supersession; to the contrary, Defendants’ certification of continued intent to apply
the Directives was served on August 19—four days affer the August 15 Statement—

demonstrating the Directives continue to have force. See A2771.
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Second, the Directives had “immediate and practical impact[s]” on grant
holders—notably, they mandated the termination of grants and the withdrawal of
NOFOs, causing research to stop, and they resulted in delays and denials of grant
applications. Frozen Food Exp. v. United States, 351 U.S. 40, 44 (1956); see also
United States v. Storer Broad. Co., 351 U.S. 192, 198 (1956) (finding regulation
stating FCC’s intention not to issue licenses is final agency action prior to FCC
denial of respondent’s application).

Defendants argue that the Directives “did not prohibit plaintiffs from
conducting any research they wished,” Defs.” Br. at 33, but a remarkably similar
argument was rejected decades ago. See CBS v. United States, 316 U.S. 407, 419
(1942) (FCC order prohibiting issuance of broadcasting license to station using
specific contract provisions was final agency action even though “stations [were]
left free to enter into contracts or not as they choose.”).

D. Defendants’ actions are not committed to agency discretion.

This Court already correctly concluded that the Directives are not committed
to agency discretion by law—and therefore are reviewable. APHA, 145 F.4th at 53.
The Supreme Court left this Court’s conclusion undisturbed. NIH, 145 S. Ct. at 2658.
Defendants present no new arguments justifying a different result.

The Supreme Court “read[s] the § 701(a)(2) exception” for agency discretion

“quite narrowly, restricting it to those rare circumstances where the relevant statute
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and articulate[d] a satisfactory explanation for its action including a ‘rational
connection between the facts found and the choice made.’” APHA, 145 F.4th at 53
(quoting State Farm, 463 U.S. at 43). “[W]hen the agency enacts a decision that
‘rests upon factual findings that contradict those which underlay its prior policy; or
when its prior policy has engendered serious reliance interests,’ it must offer a ‘more
detailed justification’ than usual.” Id. (quoting FCC v. Fox Television Stations, Inc.,
556 U.S. 502, 515 (2009)).

The District Court found “not a shred of evidence supporting any of [the]
statements” regarding the forbidden topics in the Directives, including claims that
“research programs based on gender identity are often unscientific” or that “DEI
studies are ‘often used to support unlawful discrimination on the basis of race[.]’”
A0169-0170. Defendants’ invocations here of Supreme Court precedent, Defs.” Br.
at 39-40 (citing Students for Fair Admissions, Inc. v. President & Fellows of
Harvard Coll., 600 U.S. 181 (2023) and United States v. Skrmetti, 605 U.S. 495
(2025)), are not “contemporaneous explanations for agency action” found in the
record, and are at most “impermissible post hoc rationalizations.” Department of
Homeland Sec. v. Regents of the Univ. of California, 140 S. Ct. 1891, 1909 (2020).
Further, Defendants make no effort to establish a connection between the Directives

and those cases’ reasoning regarding college admissions or the appropriate standard

of review for regulations of medical treatment for minors. The terminated programs
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45 C.F.R. § 75.372(b), (a)(2) (2020). Defendants have repeatedly relied on
2 C.F.R. § 200.340(a)(4) as the ground for termination, but at the relevant time
period, that provision constituted only non-binding OMB Guidance; it was not set
to be incorporated into HHS regulation until afier the Directives and resulting
terminations. A0175-0177. The District Court thus correctly determined
Defendants’ reliance on 2 C.F.R. § 200.340(a)(4) was contrary to law. /d.

Defendants argue that NIH could have treated “inconsistency with agency
priorities” as “cause,” Defs.” Br. at 38, but their failure to raise this argument below
constitutes waiver. Teamsters, Chauffeurs, Warehousemen & Helpers Union, Loc.
No. 59 v. Superline Transp. Co., 953 F.2d 17, 21 (1st Cir. 1992). Moreover, it fails
on its own terms. Nothing in the record reflects NIH terminated any grant “for
cause”; the Directives and termination notices rely on only 2 C.F.R. § 200.340(a)(4).
And Defendants’ argument is inconsistent with their own prior interpretations of the
“for cause” provision. See Colorado v. HHS, 783 F. Supp. 3d 641, 647 n.2 (D.R.L.
2025) (per HHS guidance and past agency adjudications, “[fJor cause means a
grantee has materially failed to comply with the terms of the grant™).

2. Defendants acted contrary to statute.

An agency cannot take actions that disregard ‘‘substantive statutory

commands][.]” Citizens Awareness Network, Inc. v. Nuclear Regul. Comm’n, 59 F.3d
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