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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

COMNMIONWEALTH OF MASSACHUSETTS;
STAE OF NEWY ORK; STATE OF
COLORADO; PEOPLE OF TE= STATE OF
CALIFORNIA; STATE OF AFRONA; STATE OF
CONNECTICUT, STATE OF DELAWARE; THE
DISTRICT OF COLBABIA; STATE OF
HAWAI'Il; STATE OF ILL B OIS; STATE OF
MANE; STATE OF MARYLAND; STATE OF
MICHIGAN; STATE OF M I NESOTA; STATE
OF NEVADA; STATE OF NEW JERSEY; STATE
OF NEW MEXICO; STATE OF OREGON; STATE
OF RHODE ISLAND; STATE OF VERMONT;
STAE OF WASH I GTON; and STATE OF
WISCONSIN,

Plaintifs,
V.

U.S. DEPARTMENT OF EDUCATION and

L B DA McMAHON, in her official capacity as
SECRETAY OF THE U.S. DEPARTMENT OF
EDUCATION,

De¥ndants.

Case No. 1:25-cv-13244

INTRODUCTION

l. In the nearly two decades since Congess created the Public Service Loan
Forgiveness ("PSLF") program, PSLF has provided over one million public service workers—
including police oFicers, firefighters, military personnel, teachers, nurses, and social workers—

with more than $85 billion dollars in federal student loan forgiveness. PSLF has yielded

tremendous benefits to



2. On October 31, 2025, the Department of Education (“Department™) promulgated a
new Final Rule, which will become effective on July 1, 2026, that threatens to strip eligibility for
PSLF from public service workers by designating their employers—including State
governments—as having a “substantial illegal purpose.”

3. The PSLF Statute provides no grounds for the Department to create exceptions to
PSLF eligibility. The phrase “substantial illegal purpose” does not appear in, nor is it contemplated
by, the statute. The so-called “illegal” purposes set forth in the rule are also plainly pretextual. The
only forms of “illegality”” named are a cherry-picked list of this Administration’s most disfavored
groups and activities, including support for immigrants, gender affirming care, diversity, equity
and inclusion initiatives, and political protest. In seeking to crack down on specific activities
disfavored by this Administration, the true intent behind the Rule is clear. The Department seeks
to chill the activities of public service employers by discouraging their employees from what it
deems objectionable forms of public service. To accomplish this goal, the Rule purports to
empower the Department of Education to serve as a roving enforcer of the Administration’s animus
by stripping PSLF eligibility from employers whose actions it dislikes. And it does so openly: the
Department admits that the Rule “is focused on specific illegal conduct that” President Trump “has
determined that the Department should focus on” and that he “has identified as being of greatest
concern.” 90 Fed. Reg. at 48975, 48976.

4. Congress never intended and did not permit anything of the sort. Defendants’ Rule
directly contravenes the PSLF Statute and is thus contrary to law and in excess of Defendants’
authority, in violation of the Administrative Procedure Act (“APA”). When Congress enacted the
PSLF program, it directed that the Department “shall cancel the balance of interest and principal

due” for any borrower who “has been employed in a public service job”” and meets other statutory



requirements. 20 U.S.C. § 1087e(m)(1) (emphasis added). Congress defined “public service job”
to include, infer alia, a “full-time job in . . . government (excluding time served as a member of
Congress).” Id. § 1087e(m)(3). Congress spoke clearly: al/l government jobs are PSLF-eligible,
with the sole exception of elected members of Congress themselves. Defendants’ Rule unlawfully
creates additional exceptions to that straightforward statutory definition, contrary to the PSLF
Statute’s plain terms and in excess of the Department’s authority.

5. The Rule is also arbitrary and capricious in violation of the APA. At every turn, the
Rule confers virtually unlimited discretion on the Department of Education to deem entities as

?

acting with a “substantial illegal purpose’

an overbroad and impermissibly vague term that is
itself pretextual and aimed only at chilling activities that are disfavored by this Administration.
The Rule’s evidentiary and materiality standards are inconsistent, unsupported, and give the
Department unfettered discretion to pick and choose which conduct warrants an employer’s
disqualification. The Rule provides no instructions or details on how notice will be communicated
to employers or what procedures will govern their opportunity to respond. It also draws an
unsupported distinction between federal and all other government employers, asserting that federal
employers will comply with the law, while suggesting, without evidence, that State employers will
not.

6. The Court should declare the Final Rule to be unlawful, vacate it, and enjoin
Defendants from enforcing or implementing the Final Rule.

JURISDICTION AND VENUE

7. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331. Jurisdiction

1s also proper under the judicial review provisions of the Administrative Procedure Act. 5 U.S.C.

§§ 702, 704.



Case 1:25-cv-13244-MJJ  Document 1l Filed 11/03/25 Page 4 of 47






legal officer for the State of Illinois and is authorized to pursue this action under Illinois law. See
15 ILCS 205/4.

19. Plaintiff State of Maine is a sovereign state of the United States of America. Maine
1s represented by Aaron M. Frey, the Attorney General of Maine. The Attorney General is
authorized to pursue this action pursuant to 5 Me. Rev. Stat. Ann. § 191.

20. Plaintiff State of Maryland is a sovereign state of the United States of America.
Maryland is represented by and through its chief legal officer, Attorney General Anthony G.
Brown.

21. Plaintiff the State of Michigan is a sovereign state of the United States of America.
Michigan 1s represented by Attorney General Dana Nessel, who is the chief law enforcement
officer of Michigan.

22. Plaintiff State of Minnesota i1s a sovereign state in the United States of America.
Minnesota is represented by Keith Ellison, the Attorney General of the State of Minnesota. The
Attorney General’s powers and duties include acting in federal court in matters of State concern.
Minn. Stat. § 8.01. The Attorney General has the authority to file suit to challenge action by the
federal government that threatens the public interest and welfare of Minnesota residents and to
vindicate the State’s sovereign and quasi-sovereign interests.

23. Plaintiff State of Nevada, represented by and through Attorney General Aaron D.
Ford, 1s a sovereign State within the United States of America. The Attorney General is the chief
law enforcement officer of the State of Nevada and 1s authorized to pursue this action under Nev.

Rev. Stat. § 228.110 and Nev. Rev. Stat. § 228.170.
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31.  Defendant United States Department of Education is a cabinet agency within the
executive branch of the United States government. 20 U.S.C. § 3411.

32.  Defendant Linda McMahon is the Secretary of the United States Department of
Education and that agency’s highest ranking official. She is charged with the supervision and
management of all decisions and actions of that agency. She is sued in her official capacity.
20 US.C. § 3412.

LEGALAND FACTUALALLEGATIONS

I. The Public Service Loan Forgiveness Program Statute.

33.  In 2007, under the College Cost Reduction and Access Act, 20 U.S.C. § 1070 er
seq., Congress enacted the Public Service Loan Forgiveness program.

34.  Increating PSLF, Congress recognized that when students graduate with significant
amounts of debt, pursuing desired public service careers may not be possible for them. The PSLF
program was a bipartisan effort designed to allow students “to pursue a career in public service
and be able to take those jobs . . . often at lower pay . . .” and “relieve themselves of the huge
burden of debt they face.” 153 Cong. Rec. S 1245 (daily ed. Sept. 7, 2007) (statement of Sen.
Sherrod Brown) (cleaned up).

35. Plaintiff States, as employers, have stood as some of the most prominent
beneficiaries of PSLF. Congress specifically recognized the importance of encouraging student
borrowers to pursue careers in State and local government. PSLF was intended to “encourage and
enable graduates to go into the public service fields they’re interested in—and which our country
so desperately needs—by providing loan forgiveness for first responders, early childhood
educators, librarians, nurses, public defenders, and public prosecutors.” 153 Cong. Rec. H7544
(daily ed. July 11, 2007) (statement of Rep. Jane Schakowsky). These positions were considered

“some of the most important to our communities, yet . . . chronically undersupported.” Id.
8



36.

The PSLF Statute, 20 U.S.C. § 1087e(m), provides that the Department of

Education “shall cancel the balance of interest and principal due” on any Federal Direct Loan of a

borrower who has made 120 monthly payments under qualifying payment plans and “has been

employed in a public service job during the period in which the borrower makes each of the 120

payments.” 20 U.S.C. § 1087e(m)(1).

37.

The PSLF Statute defines the term “public service job.” Specifically, “[t]he term

public service job” means--

(1) a full-time job in emergency management, government (excluding time served
as a member of Congress), military service, public safety, law enforcement, public
health (including nurses, nurse practitioners, nurses in a clinical setting, and full-
time professionals engaged in health care practitioner occupations and health care
support occupations, as such terms are defined by the Bureau of Labor Statistics),
public education, social work in a public child or family service agency, public
interest law services (including prosecution or public defense or legal advocacy on
behalf of low-income communities at a nonprofit organization), early childhood
education (including licensed or regulated childcare, Head Start, and State funded
prekindergarten), public service for individuals with disabilities, public service for
the elderly, public library sciences, school-based library sciences and other school-
based services, or at an organization that is described in section 501(c)(3) of Title
26 and exempt from taxation under section 501(a) of such title; or

(1) teaching as a full-time faculty member at a Tribal College or University as
defined 1n section 1059¢(b) of this title and other faculty teaching in high-needs
subject areas or areas of shortage (including nurse faculty, foreign language faculty,
and part-time faculty at community colleges), as determined by the Secretary.

20 U.S.C. § 1087e(m)(3)(B).

II.

Past and Present Public Service Loan Forgiveness Program Regulations.

38.

In 2008, The Department first promulgated the PSLF regulation, which was (and

remains) codified at 34 C.F.R. § 685.219 (the “PSLF Regulation™).

39.

The first version of the PSLF Regulation had a defined term, “public service

organization,” that was “derived from the statutory definition of ‘public service job’ in 20 U.S.C.

§ 1087e(m)(3)(B).” 73 Fed. Reg. 63232, 63242 (Oct. 23, 2008). “Public service organization,” as



defined, included “[a] Federal, State, local, or Tribal government organization, agency, or entity.”
34 CFR. § 685.219(b) (eff. July 1, 2009).

40.  In 2022, the Department revised the PSLF Regulation to replace the defined term
“public service organization” with the defined term “qualifying employer.” 87 Fed. Reg. 65904,
65905 (Nov. 1, 2022). The defined term “qualifying employer” included a “United States-based
Federal, State, local, or Tribal government organization, agency, or entity.” 34 C.F.R. § 685.219(b)
(eff. July 1, 2023). The Department made the change in order to “provide greater certainty,
simplicity, and clarity.” 87 Fed. Reg. 41878, 41932 (July 13, 2022).

41. The currently applicable version of the PSLF Regulation became effective on July
1,2024. See 88 Fed. Reg. 43820 (July 10, 2023).

42. The term “qualifying employer” is defined under the currently applicable PSLF
regulation as follows:

Qualifying employer means:

(1) A United States-based Federal, State, local, or Tribal government organization,

agency, or entity, including the U.S. Armed Forces or the National Guard;

(11) A public child or family service agency;

(111) An organization under section 501(c)(3) of the Internal Revenue Code of

1986 that is exempt from taxation under section 501(a) of the Internal Revenue

Code;

(1iv) A Tribal college or university; or

(v) A nonprofit organization that—

(A) Provides a non-governmental public service as defined in this section,
attested to by the employer on a form approved by the Secretary; and
(B) Is not a business organized for profit, a labor union, or a partisan
political organization.”
34 CFR. 685.219.
43.  Every version of the PSLF Regulation, including the current version, has

maintained very similar language that defines Federal, State, local, or Tribal government

organizations, agencies, or entities as eligible employers for PSLF. This regulatory definition is

10



consistent with the PSLF Statute’s definition of “public service job” as including “a full-time job
in . .. government (excluding time served as a member of Congress).” 20 U.S.C. § 1087e(m)(3)(B).

44. The version of the PSLF Regulation featuring provisions added by the Final Rule
will become applicable as of July 1, 2026.

III. The Executive Order, Negotiated Rulemaking, and Proposed Rule.

45. On March 7, 2025, President Trump signed Executive Order 14235 (“PSLF
Executive Order”), titled “Restoring Public Loan Forgiveness.” 90 Fed. Reg. 11885 (March 7,
2025). The PSLF Executive Order asserted that “the PSLF Program has misdirected tax dollars
into activist organizations that not only fail to serve the public interest, but actually harm our
national security and American values, sometimes through criminal means . . . and may push
students into organizations that hide under the umbrella of a non-profit designation and degrade
our national interest, thus requiring additional Federal funding to correct the negative societal
effects caused by these organizations’ federally subsidized wrongdoing.” /d.

46. President Trump’s PSLF Executive Order declared that “it 1s the policy of my
Administration that individuals employed by organizations whose activities have a substantial
illegal purpose shall not be eligible for public service loan forgiveness.” 1d.

47. The PSLF Executive Order directed that:

The Secretary of Education shall propose revisions to 34 CFR 685.219, Public

Service Loan Forgiveness Program, in coordination with the Secretary of the

Treasury as appropriate, that ensure the definition of “public service” excludes

organizations that engage in activities that have a substantial illegal purpose,

including:

(a) aiding or abetting violations of 8 U.S.C. 1325 or other Federal immigration

l?bvgss’uppomng terrorism, including by facilitating funding to, or the operations of,

cartels designated as Foreign Terrorist Organizations consistent with 8 U.S.C. 1189,

or by engaging in violence for the purpose of obstructing or influencing Federal
Government policy;

11






51.  Nearly 14,000 comments were submitted in response to the NPRM. Commenters,
including all Plaintiff States, stated that the rule as proposed in the NPRM was unlawful and
harmful, and urged the Department to instead maintain the currently applicable PSLF Regulation.
IV. The Final Rule.

52. On October 31, 2025, the Department published the Final Rule that is the subject
of this lawsuit. William D. Ford Direct Loan (Direct Loan) Program, 90 Fed. Reg. 48966 (Oct. 31,
2025) (“Final Rule” or “Rule”). Absent court intervention, the Final Rule will become effective on
July 1, 2026. See 20 U.S.C. § 1089(c)(1).

53. The primary substantive change made to the existing regulation by the Final Rule
1s to amend the regulatory definition of “qualifying employer” to exclude entities that have a so-
called “substantial illegal purpose,” and thus to exclude borrowers who work for those entities
from receiving PSLF.

54. Specifically, the Final Rule adds a new subsection (i1) to the definition of
“qualifying employer,” so that term is defined as:

Qualifying employer means:

®
(A) A United States-based Federal, State, local, or Tribal government
organization, agency, or entity, including the U.S. Armed Forces or the National
Guard;
(B) A public child or family service agency;
(C) An organization under Section 501(c)(3) of the Internal Revenue Code of
1986 that 1s exempt from taxation under Section 501(a) of the Internal Revenue
Code;
(D) A Tribal college or university; or
(E) A nonprofit organization that—
(1) Provides a non-governmental public service as defined in this section,
attested to by the employer on a form approved by the Secretary; and
(2) Is not a business organized for profit, a labor union, or a partisan political
organization; and
(11) Does not include organizations that engage in activities such that they have a
substantial illegal purpose, as defined in this section.

13
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NPRM, 90 Fed. Reg. at 40163; see also 34 C.FR. § 685.219(g)(7) (stating no reconsideration
process 1is available to borrowers).

65. The Rule provides that an employer may regain eligibility after ten years or after
the Secretary approves a corrective action plan. 34 C.F.R. § 685.219()).

V. The Final Rule is Contrary to Law and in Excess of Statutory Authority Because It
Expressly Contradicts the PSLF Statute.

66. The PSLF Statute provides that the Department “shall cancel the balance” on any
Federal Direct Loan for a borrower who “has been employed in a public service job during the
period in which the borrower makes” 120 qualifying payments. 20 U.S.C. § 1087e(m)(1)
(emphases added).

67. The PSLF Statute defines “[t]he term “public service job’” to include, among other
things, “a full-time job in . . . government (excluding time served as a member of Congress).” 20
U.S.C. § 1087e(m)(3)(B).

68. Congress spoke clearly: a full-time job in government is eligible employment for
PSLF with only one exception: members of Congress themselves. The Final Rule acknowledges
as much, admitting that the statute’s exception for members of Congress shows “additional detail
as to what types of jobs within” the category of “government” jobs Congress “meant to include or
exclude.” Final Rule, 90 Fed. Reg. at 48972.

69. This has been “the contemporary and consistent™ interpretation of the PSLF Statute,
see Bondi v. VanDerStok, 604 U.S. 458, 480-81 (2025), as the PSLF Regulation has always
included all government entities as eligible employers for PSLF.

70. The Final Rule, for the first time, purports to give the Department the authority to
exclude some government entities as eligible employers under PSLF.

71. The Department does not have the authority to issue the Final Rule.

16









80.  Further, the Department’s attempt to wield this improper authority through the Final
Rule would raise substantial constitutional concerns for non-government entities as well, including
a chilling “deterrent effect,” see NPRM, 90 Fed. Reg. at 40171; Final Rule, 90 Fed. Reg. at 48996,
that, coupled with the Rule’s vague standards, would infringe on individual constitutional rights
such as those under the First Amendment and Due Process Clause.

VI. The Final Rule Is Arbitrary and Capricious Because It Is Unreasoned, Illogical, and
Unjustified.

81. The Department’s Final Rule seeks to replace well-established definitions with
sweeping carve-outs that grant the Department unfettered discretion to revoke PSLF eligibility for
disfavored employers based upon the Administration’s policy preferences. The Department
redefines “qualifying employer” in a sharp departure from the corresponding definition of “public
service job” that Congress put in place in 2007—and that has remained substantively intact since
then—but provides no adequate justification for this grant of unfettered discretion. The Rule is
internally inconsistent and unclear as to the scope of activities the Department will rely on to
revoke an employer’s status. And finally, the Department effectively exempts Federal agencies
from scrutiny under the Rule while targeting States, all without explanation.

A. The Department Fails to Provide an Adequate Justification for the Definition of
“Substantial Illegal Purpose.”

82. The Department claims that the Final Rule is intended to “improve the
administration of PSLF and provide protection for taxpayers.” NPRM, 90 Fed. Reg. at 40154; see
Final Rule, 90 Fed. Reg. at 48997. It does no such thing.

83.  Instead, the Rule cherry-picks disfavored activities and brands them as having a
“substantial illegal purpose,” which the Department admits is designed to chill activity disfavored
by the Administration. As explained below, each and every “substantial illegal purpose” identified

in the Final Rule is a transparent cipher for one of the Administration’s favorite political footballs,
19



be it immigration, transgender individuals, Diversity, Equity, Inclusion, and Accessibility (DEIA)
Initiatives, or political protestors.

84. The PSLF Executive Order upon which the Department purports to act further
reveals the pretextual nature of the Final Rule. Specifically, the PSLF Executive Order instructs
the Department to exclude disfavored “activist organizations” that fail to align with the
Administration’s view of “American values.” 90 Fed. Reg. 11885.

85.  In providing justification for the Final Rule, the Department also repeatedly blurs
the line between activity that is in fact “illegal,” activity that is contrary to “public policy,” and
activity that 1s merely contrary to this Administration’s political preferences. See, e.g., Final Rule,
90 Fed. Reg. at 48966 (“The revisions strengthen accountability, enhance program integrity, and
protect hardworking taxpayers from shouldering the cost of improper subsidies granted to
employees of organizations that undermine national security and American values through
criminal activity.”); id. at 48972 (arguing the Department is ensuring PSLF “only benefit[s] those
borrowers working for organizations that truly serve a public purpose by helping, not harming,
their communities™).

86.  And the Final Rule itself admits that it “is focused on specific illegal conduct that
[the President] has determined that the Department should focus on,” as expressed in the Executive
Order, “as being of greatest concern.” Id. at 48975, 48976.

87.  Just as instructive as the categories of conduct the Department affirmatively targets
1s the Department’s failure to prohibit any other kind of purported illegality by PSLF employers.
By leaving virtually all other lawbreaking on the table, the Department lays bare the pretextual
nature of its decision to target only discrete areas of disfavored conduct. And despite repeated

claims in the Final Rule that the Department seeks to ensure taxpayer funds do not subsidize
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90. 8 U.S.C. § 1325 prohibits aliens from entering the United States “at any time or
place other than as designated by immigration officers,” from furnishing false information to
obtain entry, and from committing marriage or entrepreneurship fraud to evade immigration laws.
But the Rule does not limit its scope to 8 U.S.C. § 1325, instead claiming authority to review
compliance with unspecified “other Federal immigration laws.” 34 C.F.R. § 685.219(b)(30)(1). The
Department’s paltry explanation is that “[t]he phrase ‘Federal immigration law’ is broad, but it is
easily understood and only applies to Federal law that regulates immigration.” Final Rule, 90 Fed.
Reg. at 48982.

Terrorism

91. The Final Rule defines “substantial illegal purpose” to include “supporting
terrorism, including by facilitating funding to, or the operations of, cartels designated as Foreign
Terrorist Organizations consistent with 8 U.S.C. 1189, or by engaging in violence for the purpose
of obstructing or influencing Federal Government policy.” 34 C.F.R. § 685.219(30)(11). It further
provides that “terrorism is defined under 18 U.S.C. 2331.” Id. § 685.219(32).

92. The Rule adopts the definition of “terrorism™ used in 18 U.S.C. § 2331. However,
it fails to offer any definition as to what constitutes “supporting” terrorism. See Final Rule, 90 Fed.
Reg. at 48983.

93.  Federal law already criminalizes the provision of material support to terrorists and
designated foreign terrorist organizations, see 18 U.S.C. § 2339(A)-(B), but the Rule does not

incorporate these existing statutes into its definition of “supporting.”?

2 “Violence for the purpose of obstructing or influencing Federal Government policy” is defined
as “violating any part of 18 U.S.C. 1501 ef seq. by committing a crime of violence as defined
under 18 U.S.C. 16.” 34 C.F.R. § 685.219(b)(35). The Rule does not address the Supreme
Court’s 2018 decision holding a portion of 18 U.S.C. § 16 (upon which this definition relies) to
be unconstitutional. See Sessions v. Dimaya, 584 U.S. 148, 175 (2018).

22



Gender-affirming care

I LC

94. The Rule defines as a “substantial illegal purpose” “engaging in the chemical and
surgical castration or mutilation of children in violation of Federal or State law.” 34 C.F.R.
§ 685.219(b)(30)(ii1).

95. The Rule defines “surgical castration or mutilation” as “surgical procedures that
attempt to transform an individual’s physical appearance to align with an identity that differs from
his or her sex or that attempt to alter or remove an individual’s sexual organs to minimize or destroy
their natural biological functions.” Id. § 685.2199(b)(31).

96. It defines “Chemical castration or mutilation” as “(1) The use of puberty blockers,
including GnRH agonists and other interventions, to delay the onset or progression of normally
timed puberty in an individual who does not identify as his or her sex: and (i1) The use of sex
hormones, such as androgen blockers, estrogen, progesterone, or testosterone, to align an
individual’s physical appearance with an identity that differs from his or her sex.” Id.
§ 685.219(b)(3).

97. The Final Rule incorporates these definitions from Executive Order 14187, which
1s titled “Protecting Children from Chemical and Surgical Mutilation.” The same Executive Order,
through Section 8(a), threatens meritless criminal prosecutions against providers by weaponizing
a statute prohibiting female genital mutilation of minors, despite the fact that gender-affirming
genital surgery is not genital mutilation and despite the statute’s exclusive application to “non-
medical” procedures and express exceptions for medical care provided by a licensed practitioner.
See Exec. Order No. 14,187, 90 Fed. Reg. 8771, 8772; 18 US.C. § 116.

98. Two federal courts have held, in adjudicating the constitutionality of Executive

Order 14187, that its directive that federal agencies “ensure that institutions receiving Federal
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confusion.” Final Rule, 90 Fed. Reg. at 48981. But in many states, including Plaintiff States, the
age of majority is eighteen years of age. As a result, the Final Rule deems the provision of gender-
affirming care to legal adults as a “substantial illegal purpose.”

Child trafficking

102. The Final Rule defines “substantial illegal purpose” to include “[e]ngaging in the
trafficking of children to another state for purposes of emancipation from their lawful parents in
violation of Federal or State law.” 34 C.F.R. § 685.219(b)(30)(1v).

103. It defines “trafficking” as “transporting a child or children from their State of legal
residence to another State without permission or legal consent from the parent or legal guardian
for purposes of emancipation from their lawful parents or legal guardian, in violation of applicable
law.” 34 C.FR. § 685.219(b)(33).

104. Despite repeatedly elsewhere relying on federal criminal law, the Department
ignores the definitions of “sex trafficking” and “human trafficking” in federal laws. See 18 U.S.C.
§ 1581 ef seq. Instead, the Department makes up a definition out of whole cloth but provides no
reasoned explanation for why it fails to follow the existing definitions, instead relying on the
tautological statement that the Department will be “unable to find that an organization 1s engaged
in trafficking if the organization’s conduct does not meet the elements necessary to show that they
have engaged in such unlawful conduct.” Final Rule, 90 Fed. Reg. at 48983. To the extent that the
Department’s made-up definition is intended to target minors who travel across state lines to
receive gender-affirming care or reproductive healthcare—as the President indicated in the PSLF
Executive Order, 90 Fed. Reg. 11885—this provision is mere pretext for chilling lawful activities

of employers who may assist these minors.

25



Discrimination

105. The Final Rule contains within its “substantial illegal purpose” definition a
prohibition on “[e]ngaging in a pattern of aiding and abetting illegal discrimination.” 34
C.FR. § 685.219(b)(30)(V). In turn, it defines “illegal discrimination” as “a violation of any
Federal discrimination law including, but not limited to, the Civil Rights Act of 1964 (42 U.S.C.
1981 et seq.), the Americans with Disabilities Act (42 U.S.C. 12101 ef seq.), and the Age
Discrimination in Employment Act of 1967 (29 U.S.C. 621 et seq.).” 34 CF.R. § 685.219(b)(12).

106. Indeed, the Department has already tried to misuse Federal anti-discrimination law,
warning education agencies and institutions against Diversity, Equity, and Inclusion initiatives.
See, e.g., “Dear Colleague” Letter, Feb. 14, 2025, Office of Civil Rights, Department of Education:
https://www.ed.gov/media/document/dear-colleague-letter-sffa-v-harvard-109506.pdf. At least
two federal courts have enjoined the Department from “enforcing and/or implementing” the Letter
and related final agency actions. See Nat'l Educ. Ass’nv. U.S. Dep t of Educ., 779 F. Supp. 3d 149
(D.N.H. 2025); Am. Fed’n of Tchrs. v. Dept of Educ., No. CV SAG-25-628, 2025 WL 2374697
(D.Md. Aug. 14, 2025).

107. Inaddition, the Department imports the criminal aiding and abetting standard in its
definition of illegal discrimination. This criminal standard, which relies on an underlying criminal
violation, is wholly inapplicable to federal anti-discrimination laws, as all of the listed laws in the
definition are civil in nature. See 34 C.FR. § 685.219(b)(12).

108. Further, the Final Rule fails to clarify what constitutes a “pattern” of aiding and

abetting illegal discrimination. See 34 C.F.R. § 685.219(b)(30)(v).
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117.  Critically, the Rule directs the Department to “consider[] the materiality of any
illegal activities or actions” in determining that a qualifying employer has “engaged in illegal
activities such that it has a substantial illegal purpose.” 34 C.F.R. § 685.219(h)(1). Yet the Rule
itself provides no actual guidelines, explanations, or limitations on what materiality means.

118.  Where the Department has offered descriptions of what level of activity may give
rise to revocation of PSLF eligibility, it has done so merely in the preamble to the Final Rule.
Furthermore, the descriptions it has offered are vague and at times inconsistent. For example, the
Department suggests that an employer may be deemed to have a “substantial illegal purpose” in
light of any of the following: conduct that is “more than an insubstantial portion of the employer’s
activities,” conduct that is “central to the organization’s primary mission or operations” or “a
pattern and practice [by] numerous employees.” Final Rule, 90 Fed. Reg. at 48981, 48985. And
although the Department has said that it will not consider incidental actions by individuals acting
outside the scope of their employment, the Final Rule itself does not explicitly exclude out-of-
work conduct as a basis for finding that an employer has engaged in activities that have a
“substantial illegal purpose.”

119. The Department suggests the Rule might not be violated by conduct that is
“incidental,” “minor or isolated,” or “limited.” Id. at 48983, 489858. Yet, in at least one context,
the Department has stated that “even one” instance of misconduct “may be sufficient,” calling into
question how much conduct would be enough in all other contexts. /d. at 48989 (emphasis added).
Further, none of these limitations are articulated in the Final Rule itself. The absence of any such
limitation in the text of the actual Rule raises the risk that the Department could determine that an

employer—even a large employer such as a State government or government agency—is engaged
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in activities that have a “substantial illegal purpose” based on the conduct of just a small number
of employees.

120. The Rule also offers different formulations of what constitutes a “substantial illegal
purpose.” Under some formulations, it is the organization itself that must have a substantial illegal
purpose, whereas under others, it is the organization’s activities that must have a substantial illegal
purpose. This ambiguity creates further confusion regarding how the Department will apply the
Rule and what type of conduct on the part of an employer could result in a revocation of PSLF
eligibility. The various formulations are also inconsistent about whether a “substantial illegal
purpose” can be determined based only on illegal conduct or on any conduct. Critically, whereas
the Rule and preamble refer to “illegal activities” dozens of times, in the operative definition of
“qualifying employer,” the Rule omits the qualifier “illegal,” excluding “organizations that engage
in activities such that they have a substantial illegal purpose. . .” 34 C.F.R. § 685.219(b)(27)(11);
see also § 685.219(c)(4). This leaves open the troubling possibility that the Department may
determine that otherwise lawful conduct could be deemed as establishing an illegal purpose.

C. The Rule Creates Ambiguous Evidentiary Requirements and Nonexistent Notice
and Response Procedures.

121. The Rule creates ambiguous evidentiary requirements which leave no
accountability for the Department’s decision making.

122. The Rule states that the Department will make its determination “by a
preponderance of the evidence.” 34 C.F.R. § 685.219(h)(1). But the Rule does not explain by a
preponderance of what evidence; how the Department will collect evidence; or how or whether a

targeted employer could even submit evidence on its own behalf.
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above, the Rule also provides for three categories of “conclusive evidence” of State law violations:
(1) a final judgment in State or Federal court; (2) a guilty or nolo contendere plea, or (3) a
settlement. 34 C.F.R. § 685.219(h)(1). The Department offers no reasoned explanation for the
inconsistency between these two definitions for State law violations, nor how it would apply the
two different standards in cases where it determined violations of State law might constitute a
“substantial illegal purpose.”

127. Further, many of the definitions of “substantial illegal purpose” are criminal in
nature and ordinarily are proven beyond a reasonable doubt. 34 C.F.R. § 685.219(b)(30). But the
Department has no expertise in making criminal determinations and is not equipped to do so.

128. The notice procedures provided by the Rule are also flawed in that they provide
the Department with tremendous, unwarranted discretion to act without providing PSLF employers
with meaningful notice or opportunity to respond.

129. The Rule provides a fig leaf of process by providing that the Department will make
a “substantial illegal purpose” determination “after notice and opportunity to respond.” 34 C.F.R.
§ 685.219(h)(1). However, the Rule does not provide any specific details regarding the issuance
of any notice to any employer; does not provide any specific details or instructions for employers
on their opportunity to respond; does not state any procedures or timeline an employer must follow;
and does not set any standard for the Department’s review.

130. Infact, the Department reasoned that review timelines would place an undue burden
on the Department, and that unspecified “reviews and controls” would provide the same guarantees
of fair treatment as actual, clearly defined review procedures. Final Rule, 90 Fed. Reg. at 48986

(“[T]he Department is unable to commit to a specific [review] timeline™); id. at 48987 (“The
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It relies on this assumption in its impact analysis, which reflects no reduction in PSLF forgiveness
for federal employees.

134. The Department does not make the same assumption with respect to State and local
governments. To the contrary, the Department is clear that States and local governments may be
subject to a determination of “substantial illegal purpose.” See NPRM, 90 Fed. Reg. at 40170;
Final Rule, 90 Fed. Reg. at 48994. Plaintiff States strenuously dispute that State agencies could
have a “substantial illegal purpose,” but the Final Rule contemplates empowering the Department
to determine otherwise.

135. The Final Rule states that “some fields are more likely to be affected than others,
either by loss of eligibility, the deterrent effect on their activities, difficulty recruiting employees,
or by their employees not being granted PSLF forgiveness and seeking alternate employment.
Regardless of the type of employer, service areas that could be most affected by the regulation
include, but are not limited to, legal services, governance, social work, healthcare, K-12 education,
and higher education.” Final Rule, 90 Fed. Reg. at 48995 (emphases added); see also NPRM, 90
Fed. Reg. at 40170.

136. The Department thus acknowledges that it actually expects the Final Rule to
directly target and affect State governments.

137. The Department provides no reasoned explanation for why it assumes that federal
agencies will comply with the law while State governments will not.

138. Further, the Department has retained for itself discretion to apply a finding that a
single branch or office of a State or local government has a “substantial illegal purpose” to the
State government as a whole. Whether a large employer, such as a State government, is one

“qualifying employer” or multiple “qualifying employers” for PSLF purposes is typically
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determined by the organization’s tax employment identification number (EIN). As the NPRM
notes, “[f]or example, the County of Los Angeles has a single EIN covering various departments
including the Los Angeles County Public Defender, Los Angeles County Department of Children
and Family Services, Harbor-UCLA Medical Center, and the County of Los Angeles Fire
Department. Government agencies, in particular, may have many service areas under a single
EIN.” NPRM, 90 Fed. Reg. at 40169.

139. The Rule states that “the Secretary shall, in the event an employer is operating under
a shared identification number or other unique identifier, consider the organization to be separate
if the employer 1s operating separately and distinctly,” but what it means to be “operating
separately and distinctly” 1s not explained. 34 C.F.R. §685.219(1)(2). To the contrary, the Final
Rule “gives the Department flexibility”” to make this determination. Final Rule, 90 Fed. Reg. at
48988. The Rule leaves open the possibility that an entire State government could lose PSLF
eligibility based on the Department’s impression of the activities of a single State agency, or that
a State agency could lose PSLF eligibility based on the isolated activities of a few employees,
depending entirely on the discretion of the Department.

140. Finally, the Rule provides that an employer may regain eligibility after ten years or
after the Secretary approves a corrective action plan. 34 C.FR. § 685.219(j).

141. The Department provides no justification for the ten-year ban other than the
conclusory claims that “the temporal disqualification strikes the right balance and ensures that
organizations can regain eligibility,” Final Rule, 90 Fed. Reg. at 48990, and that “a period of 10
years would better ensure that employers do not continue to engage in behavior that has substantial

illegal purpose,” NPRM, 90 Fed. Reg. at 40165.
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contrary, the Final Rule will only serve to deter student borrowers from entering into public service
for fear that they may, at any moment, lose PSLF eligibility based upon the whims of the
Department. This will put Plamtiff States, as public service employers, at a huge disadvantage in
attracting and retaining talented employees. Plaintiff States will incur harm in the form of increased
recruitment and retention costs, a shrinking talent pool for State employment, and increased
challenges to fulfilling the missions of critical state agencies and organizations, including public
schools, law enforcement agencies, first responders, and public hospitals.

150. The Rule expressly recognizes that it is likely to have an economic impact on large
public employers, acknowledging that “[l]arger organizations, such as hospitals or
universities, . . . may incur higher costs as they assess their practices and make any necessary
changes to align with this final rule.” Final Rule, 90 Fed. Reg. at 48993 see also NPRM, 90 Fed.
Reg. at 40168 (similar).

151. The Department also estimates that the Final Rule will generate “long-term
savings . . . for taxpayers” in the form of “$1.616 billion over the next ten years.” Final Rule, 90
Fed. Reg. at 48993. Or, put another way, the Department estimates that it will withhold over a
billion dollars of PSLF forgiveness over the next decade by declaring entities ineligible for PSLF.

152. The Department’s Impact Analysis further admits that PSLF is a key consideration
for borrowers when considering public service employment: “There is significant research, both
academic and private sector, which documents that public service employees cited PSLF as a
significant factor in their decision to pursue and remain in public service.” NPRM, 90 Fed. Reg.
at 40169. By the Department’s own logic, threatening State employers’ PSLF status will cause

prospective state employees to choose other employers.

38






159. The PSLF Statute, 20 U.S.C. § 1087e(m)(3)(B), defines “[t]he term ‘public service
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job’” as including “a full-time job in . . . government (excluding time served as a member of
Congress).”

160. The Final Rule permits the Department to designate as ineligible for PSLF certain
“full-time job[s] in . . . government.”

161. The Final Rule is thus contrary to the PSLF Statute.

162. Federal agencies cannot create exceptions to statutes unless they have been
delegated authority to do so by Congress.

163. Congress has not explicitly or implicitly delegated the Department authority to
create the Final Rule’s exceptions to PSLF eligibility for all “full-time job[s] in . . . government.”

164. The Department has no implicit residual authority to create the Final Rule’s
exception to PSLF eligibility for all “full-time job[s] in . . . government.”

165. The Final Rule exceeds the Department’s authority because it permits the
Department to designate as ineligible for PSLF certain “full-time job[s] in . . . government.”

166. Pursuant to 5 U.S.C. § 706 and 28 U.S.C. § 2201, Plaintiff States are entitled to a
declaration that the Final Rule violates the APA because it is contrary to law and in excess of the
Department’s authority.

167. Plaintiff States are entitled to vacatur of the Final Rule pursuant to 5 U.S.C. § 706,

a stay of the Final Rule pursuant to 5 U.S.C. § 705, and a permanent injunction preventing the

Final Rule’s implementation.
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Defendants, continued:
Linda McMahon, in her official capacity as Secretary of the U.S. Department of Education
Question VIII (Related Cases), continued:

This case 1s related to National Council of Nonprofits et al. v Linda McMahon et al., no. 25-cv-
13242, because all defendants are the same (U.S. Department of Education and Linda McMahon,
in her official capacity at the Secretary of the U.S. Department of Education), and because the
cases involve the same or substantially similar issues of fact, law, and remedy, and/or arise out of
the same occurrence, specifically, the Department of Education’s promulgation of a Final Rule
related to the Public Service Loan Forgiveness Regulation.






