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accordingly instructed to take the following actions: “(1) ensure that their policies and actions
comply with existing civil rights law; (2) cease all efforts to circumvent prohibitions on the use of
race by relying on proxies or other indirect means to accomplish such ends; and (3) cease all
reliance on third-party contractors, clearinghouses, or aggregators that are being used by
institutions in an effort to circumvent prohibited uses of race.” Id.

The Letter included a link to an “end DEI” portal on DOE’s website, id., for “students,
parents, teachers and the broader community to report illegal discriminatory practices at
institutions of learning.” ECF 31-16.

ii. FAQs

“[T]o anticipate and answer questions,” stemming from the Letter, DOE published
“Frequently Asked Questions About Racial Preferences and Stereotypes Under Title VI of the
Civil Rights Act” (“FAQs”). ECF 31-17. The FAQs apply “to racial classifications, racial
preferences, and racial stereotypes, as well as how OCR will interpret [SFFA] in its enforcement
of Title VI...and its implementing regulations.” /Id. at 1. DOE updated the FAQs on April 9, 2025.
ECF 51-4.

The first seven questions and answers discuss the Administration’s interpretation of SFFA
and its application to Title VI generally. Question 8 asks expressly whether DEI programs are
unlawful. /d. at 6. The answer provides:

Schools may not intentionally discriminate on the basis of
race, color, or national origin in their programs or activities. Many
schools have advanced racially discriminatory policies and practices
under the banner of “DEI” initiatives. Other schools have sought to
veil racially discriminatory policies with terms like “social-
emotional learning” or “culturally responsive” teaching. But
whether an initiative constitutes unlawful discrimination does not

turn solely on whether it is labeled “DEI” or uses terminology such
as “diversity,” “equity,” or “inclusion.” OCR’s assessment of school
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policies and programs depends on the facts and circumstances of
each case.

Schools may not operate policies or programs under any
name that intentionally treat students differently based on race,
engage in racial stereotyping, or create hostile environments for
students of particular races. For example, schools with programs
focused on interests in particular cultures, heritages, and areas of the
world would not in and of themselves violate Title VI, assuming
they are open to all students regardless of race. Nor would
educational, cultural, or historical observances— such as Black
History Month, International Holocaust Remembrance Day, or
similar events—that celebrate or recognize historical events and
contributions, and promote awareness, so long as they do not engage
in racial exclusion or discrimination. However, schools may not
sponsor programming that creates a hostile environment based on
race for students who do participate.

Id. Question 9 asks whether statements in the Letter that DEI programs “deny students the ability
to fully participate in the life of a school” by “stigmatiz[ing] students that belong to particular
racial groups” based on “crude racial stereotypes,” and teach that students in some racial groups
“bear unique moral burdens that others do not” mean that students and teachers may not discuss
topics relating to DEI or race. /d. The answer reads:

OCR enforces federal civil rights law consistent with the
First Amendment of the U.S. Constitution. Nothing in Title VI or its
implementing regulations, authorizes a school to restrict any rights
otherwise protected by the First Amendment, nor does the Dear
Colleague Letter indicate as much.

Additionally, the Department of Education Organization
Act, 20 U.S.C. § 3403(b), and the Elementary and Secondary
Education Act, 20 U.S.C. § 7907(a), prohibit the Department from
exercising control over the content of school curricula. However, the
First Amendment rights of students, faculty, and staff, and the
curricular prerogatives of states and local school agencies do not
relieve schools of their Title VI obligations to refrain from creating
hostile environments through race-based policies and stereotypes;
nor does it relieve them of their duty to respond to racial harassment
that creates a hostile environment.

In determining whether a racially hostile environment exists,
OCR will examine the facts and circumstances of each case,
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narrowest of exceptions.” Id. at 2. “Given the text of Title VI and the assurances you have already
given, any violation of Title VI—including the use of Diversity, Equity, & Inclusion (“DEI”)
programs to advantage one’s [sic] race over another—is impermissible. The use of certain DEI
practices can violate federal law. The continued use of illegal DEI practices may subject the
individual or entity using such practices to serious consequences, including” (1) termination of
funding; (2) actions to recover previously issued funding; and (3) False Claims Act liability. /d. at
2-3.

DOE required states to certify their own compliance and to collect and transmit
certifications from their LEAs. ECF 37-8. It also directed states to “report the signature status for
each of your LEAs, any compliance issues found within your LEAs, and your proposed
enforcement plans for those LEAs.” Id. OCR eventually extended the certification deadline from
April 13, 2025 until April 24, 2025. ECF 42.

C. Procedural History

Plaintiffs filed this lawsuit on February 25, 2025. ECF 1. On March 5, 2025, Plaintiffs—
including new addition District 4J—amended their complaint. ECF 14. The Amended Complaint,
which remains operative, includes three counts: a Free Speech and Free Association claim under
the First Amendment (Count One); a Due Process Vagueness claim under the Fifth Amendment
(Count Two); and an Administrative Procedure Act claim (Count Three). /d. The Amended
Complaint seeks (1) a declaratory judgment that the February 14, 2025 Letter is unlawful; (2) that
the Letter be declared unlawful and set aside under the APA as arbitrary and capricious, contrary
to constitutional right, in excess of statutory authority, and without observance of proper procedure
required by law; and (3) a preliminary injunction enjoining Defendants from enforcing or

implementing the Letter. /d.
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diversity, structural racism, and similar topics,” and is “reasonably concerned that continuing to
implement its adopted curricula in compliance with state law would result in the loss of federal
funding.” Id. 9 126. “Without clarity [on the meaning of the Letter]...District 4]...fear[s] they may
have to abandon their lawful efforts and speech related to diversity, equity, and inclusion, or else
lose federal funds that support their valuable programs” Id. 4 127.

Moreover, one of District 4)’s stated goals is to “increase equitable outcomes and
achievements” for its students. Id. 9 120. District 4] is concerned that its “commit[ment] to
eliminating gaps in opportunities and barriers to access” for all students could be interpreted as
“smuggling racial stereotypes into everyday programming” based on the Letter. /d. Similarly,
District 4] fears continuing diversity, equity, and inclusion programming and teaching “could
subject them...to enforcement actions, even though they believe they are acting in full compliance
with state and federal law.” /d. 9 124.

In sum: District 4] alleges it has been put in an “impossible position, not knowing what
conduct, speech, perspectives, lessons, programs, activities, or meetings [DOE] would consider
prohibited by the Letter.” Id. 4 138. They are thus experiencing a “chilling effect of their First
Amendment rights” because they “fear that many activities central to their work, their missions,
and their employment could jeopardize their federal funding.” Id. 99 138-39.

All of that is more than sufficient to establish injury in fact. District 4J has alleged a
“credible threat of [enforcement or investigation]” based on its intent to engage in what it believes
is protected First Amendment activity. Susan B. Anthony List v. Driehaus, 473 U.S. 149, 159

(2014) (quoting Babbitt v. Farm Workers, 442 U.S. 289, 298 (1979)). District 4] is undoubtedly
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regulated by the Letter as a recipient of federal funds®, and it has outlined a reasonable, non-
speculative belief that its First Amendment activity, and in particular its curricular choices, could
subject it to investigation and potential sanction. District 4] has set forth a reasonable view that its
conduct is proscribed by the Letter’s prohibitions. Id. at 162; Babbitt, 442 U.S. at 302 (law in
question “on its fact proscribe[d]” the speech at issue). Here, like in Babbitt, District 4] believes
its speech activity is lawful and does not admit to intending to behave unlawfully; rather they
intend to engage in the substantive speech the Letter declares unlawful. /d. The Letter’s repeated
references to enforcement and terms that carry enforcement consequences lends credibility to the
imminence of possible enforcement.

“In First Amendment cases, the injury-in-fact element is commonly satisfied by a sufficient
showing of self-censorship, which occurs when a claimant is chilled from exercising his right to
free expression.” Cooksey v. Futrell, 721 F.3d 226, 235 (4th Cir. 2013) (cleaned up). To
demonstrate injury in fact based on the chilling of speech, the chilling effect must be objectively
reasonable and not subjective or speculative. Id. at 236. As the Supreme Court has explained,
standing requirements are relaxed in First amendment cases because

Even where a First Amendment challenge could be brought
by one actually engaged in protected activity, there is a possibility
that, rather than risk punishment for his conduct in challenging the
statute, he will refrain from engaging further in the protected
activity. Society as a whole then would be the loser. Thus, when
there is a danger of chilling free speech, the concern that

constitutional adjudication be avoided whenever possible may be
outweighed by society's interest in having the statute challenged.

Sec. of State of Md. v. Joseph H. Munson Co., 467 U.S. 947, 956 (1984). The face of the Letter

addresses “teach[ing]” about “structural racism,” and frames it as the kind of “stereotyping” and

> At the hearing, when asked “who the colleague is” in the context of the Dear Colleague Letter,
the government represented “colleague” meant “schools and states.”
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“stigmatizing” the Letter terms illegal discrimination. ECF 31-14 at 2-3. District 4] says the Letter
is chilling its speech regarding race-related topics. The chilling effect District 4J says it and its
employees are experiencing seems “objectively reasonable” in the context of a purportedly binding
document that calls their expressive activity unlawful. The Certification Requirement, with its
three-week deadline, underscores that the harm is imminently impending. Here especially, the
Plaintiffs are essentially put to a choice of self-censorship or risking enforcement. That is precisely
the concern elucidated in Joseph H. Munson.

District 4] has also demonstrated that it has suffered, and will continue to “suffer [a] legal
wrong because of an agency action,” and to be “adversely affected or aggrieved by agency action.”
5 U.S.C. § 702 (emphasis added). District 4] alleges that the agency’s failure to comply with the
APA, and in particular its notice-and-comment requirement, deprived it of the opportunity to raise
important reliance interests and its fears regarding the suppression of lawful speech.
Unsurprisingly, because Plaintiffs allege they are being injured in part because the rule was
procedurally defective, the ways in which that are being injured are traceable to those deficiencies.

The government’s primary argument against standing echoes its primary argument
overall—the Letter is “nothing new,” a mere restatement of existing anti-discrimination law. And
if that is the case, the harms Plaintiffs say they are experiencing stem from Title VI and the Equal
Protection Clause, not the Letter. For reasons that will be discussed in more detail below, this
Court disagrees. The Letter clearly puts curriculum and teachers’ speech into play by labeling as

929 <6

“stereotyping,” “stigmatizing,” and “discriminatory” teaching (1) about structural racism, and (2)
that some races may bear unique moral burdens that others do not. Discrimination (along with

stereotyping and stigmatizing conduct) is legally actionable under Title VI. Those speech-and-

teaching related provisions, at a minimum, are new, and appear to carry legal consequences to the
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factor concerns the actual legal effect (or lack thereof) of the agency action in question on regulated
entities.” Id. at 252.

The Letter is not “of a merely tentative or interlocutory nature.” Bennett, 520 U.S. at 178.
The government accordingly does not contest that the Letter is “the consummation of the agency’s
decisionmaking process.” Instead, it focuses on Bennett’s second prong, arguing that because the
Letter states that it does not have the force and effect of law and that it does not create new law “it
cannot plausibly have finally determined anyone’s rights or obligations or ha[ve] direct legal

consequences.” ECF 42 at 17. But this Court need not credit that boilerplate language, particularly

2 e 29 ¢e

where the text of the letter “commands,” “requires,” ‘“‘orders,” and “dictates.” See, e.g.,
Appalachian Power Co. v. EPA, 208 F.3d 1015, 1023 (D.C. Cir. 2000); Am. Acad. of Pediatrics v.
FDA, 379 F. Supp. 3d 461, 488 (D. Md. 2019). And “an agency’s reading of a rule must reflect
fair and considered judgment to receive...deference.” Kisor v. Wilkie, 588 U.S. 558, 579 (2019)
(citation and internal quotation marks omitted); see also id. (courts “should decline to defer to a
merely convenient litigating position or post hoc rationalization advanced to defend past agency
action against attack” (cleaned up)). Here, where the rule itself is unambiguously contrary to the
government’s view, the government’s interpretation is owed no deference whatsoever. /d. at 574—
75 (“The regulation just means what it means—and the court must give it effect, as the court would
any other law.”).

An “agency pronouncement will be considered binding as a practical matter if it either
appears on its face to be binding, or is applied by the agency in a way that indicates it is binding.”
Gen. Elec. Co. v. EPA, 290 F.3d 377, 383 (D.C. Cir. 2002). Both reasons apply here. The Letter

sets forth the agency’s position on what the law means, and binds any “colleague” or entity subject

to DOE regulations, who may lose federal funding if they do not comply. See U.S. Army Corps of
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The Letter is a legislative rule and is subject to all APA requirements for promulgating a
legislative rule.

b. Notice and Comment

Legislative rules must go through notice and comment. 5 U.S.C. § 706(2)(D) (agency
action must be set aside where implemented “without observance of procedure required by law”);
Perez, 575 U.S. at 97. The government does not dispute this inflexible requirement, but instead
strained to argue at hearing that the government already satisfied notice-and-comment
requirements by providing, in footnote 3 of the Letter, mailing and email addresses for anyone
“interested in commenting.” ECF 31-14.

The requirements for notice-and-comment rulemaking are exacting. See 5 U.S.C. § 553;
North Carolina Growers’ Assn. v. United Farm Workers, 702 F.3d 755, 768 (4th Cir. 2012) (“The
statutory requirements in § 553(b) are clear, and they constitute an important part of the APA’s
procedural safeguards related to agency rulemaking.”). First, the agency must publish a notice of
proposed rulemaking in the Federal Register. 5 U.S.C. § 553(b). That notice must include (1) a
statement of the time, place, and nature of public rulemaking proceedings; (2) reference to the
legal authority under which the rule is proposed; (3) either the terms or substance of the proposed
rule or a description of the subjects and issues involved; and (4) the Internet address of a summary
of not more than 100 words in length of the proposed rule, in plain language, that shall be posted
on the Internet website under section 206(d) of the E-Government Act of 2002. /d.

Then, the agency must provide “interested persons” the opportunity “to participate in the
rulemaking through submission of written data, views, or arguments.” Id. § 553(c). Public
comment periods usually last 30-60 days. The agency must then consider all relevant comments.

Id. The final rule must include a preamble explaining the rule’s basis and responding to issues
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raised in comments. /d. Final rules must be published in the Federal Register 30 days before their
effective date (or 60 days for major rules). Id. § 553(d).”

There is a limited exception to notice and comment for “good cause.” See 5 U.S.C.
§ 553(b)(B) (allowing exception “when the agency for good cause finds (and incorporates the
finding and a brief statement of reasons therefor in the rules issued) that notice and public
procedure thereon are impracticable, unnecessary, or contrary to the public interest”). Here,
though, the government never expressly invoked it, and it could not have demonstrated its reliance
on the exception in the agency record, because the government has represented that no agency
record exists. See ECF 58 at 1; North Carolina Growers, 702 F.3d at 768 (declining to “impose a
rigid requirement that an agency must explicitly invoke the good cause exception,” but requiring
agency record to “manifest plainly” the agency’s decision to rely on good cause exception).

Needless to say, the requirements of notice and comment are more demanding than an
after-the-fact opportunity to send an email. Plaintiffs are likely to succeed on the merits of their
APA claim because they have shown a likelihood that the Letter is a legislative rule, and it certainly

did not go through the APA’s notice-and-comment procedures.

" The government argued that the Letter was announced 14 days prior to its implementation, so
interested parties could ostensibly comment before enforcement began. But that is not what the
Letter says. ECF 31-14 at 3 (“The Department intends to take appropriate measures to assess
compliance...no later than 14 days from today’s date.” (emphasis added)). “No later than” means
on or before, and implies that DOE could begin “tak[ing] appropriate measures” at any point after
it issued the Letter. The 14 days acted as a deadline for the government to take action but did not
ensure readers any grace period whatsoever before “measures to assess compliance” began.

The government also raised at the hearing, for the first time, that the Plaintiffs did not provide any
comments via the email address or mail after the fact, and it believes they therefore waived their
objection to notice-and-comment. This Court cannot find that the Plaintiffs relinquished their right
to comment on the Letter by declining to pursue an opportunity that did not present a meaningful
chance to have their views heard and incorporated into the Letter prior to its implementation.
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c. Not in Accordance with Law

Plaintiffs next argue that the Letter must be held unlawful and set aside because it is “not
in accordance with the law” and “in excess of statutory jurisdiction, authority, or limitations.” 5
U.S.C. § 706(2). Specifically, Plaintiffs argue that the Letter exceeds the authority Congress
delegated to DOE in the Department of Education Organization Act, Pub. L. 96-88, 93 Stat. 668
(1979) (“the DEOA”).

“Courts must exercise their independent judgment in deciding whether an agency has acted
within its statutory authority, as the APA requires.” Loper Bright Enters. v. Raimondo, 603 U.S.
369, 412 (2024); 5 U.S.C. § 706 (courts must “decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning...of the terms of an agency
action”). The DEOA provides that DOE cannot exercise “direction, supervision, or control” over
“the curriculum, program of instruction, administration, or personnel of any educational
institution, school, or school system, over any accrediting agency or association, or over the
selection or content of library resources, textbooks, or other instructional materials by any
educational institution or school system.” 20 U.S.C. § 3403(b).

Plaintiffs argue that the Letter violates the DEOA by “directing what educators and
institutions can teach in ways that are not required by Title VI.” ECF 31-1 at 35. While insisting
that view is incorrect, the government studiously avoids disclaiming that the Letter reaches at least
some curricular choices. The government insists that the Letter “merely informs schools that they
must not discriminate among students when implementing their curricula and must avoid
stereotyping and stigmatizing based on race,” and therefore it is not directing educators and
institutions about what they can or cannot teach. ECF 42 at 20. According to the government,

“There is a critical distinction between ED prescribing curricula or exercising control over school
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(Feb. 20, 2024); id. at 886 (““An Equal Protection plaintiff alleging purposeful racial discrimination
must show at least some specific intent to target a certain racial group and to inflict adverse effects
upon that group.”). And 34 C.F.R. § 100.5 provides that educational institutions “may properly
give special consideration to race, color, or national origin to make the benefits of its program
more widely available to such groups, not then being adequately served” if “[e]ven though an
[institution] has never used discriminatory policies, the services and benefits of the program it or
activity it administers may not in fact be equally available to some racial or nationality groups.”
The Letter thus interprets SFFA to apply far more broadly, and to entirely different categories of
conduct, than merely preventing using race as a factor in “zero-sum” opportunities like admissions,
hiring, promotions, or awards.

Again, the administration is entitled to its own views, including on how court cases and
laws should be interpreted. It is entitled to develop and pursue its own enforcement priorities within
the law. But it is not entitled to misrepresent the law’s boundaries, and must at a minimum
acknowledge and consider the relevant legal framework as it is. It cannot blur the lines between

viewpoint and law. This also supports the notion that the Letter is likely arbitrary and capricious.

iv. Aspects of the Problem

Next, Plaintiffs argue DOE was arbitrary and capricious in promulgating the Letter by
failing to consider (1) “the critical role that states and localities play in education” and (2) “the
impact of reversing longstanding approaches to Title VI interpretation and enforcement on
underserved communities and students facing discrimination.” ECF 31-1 at 31. This Court believes
the concerns framed here as “aspects of the problem” are addressed under other factors and does

not find this an independent reason to view the Letter as arbitrary and capricious. Plaintiffs’
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