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UNIVERSITY OF WASHINGTON,
Plaintiffs,
V.
DEPARTMENT OF DEFENSE, and

PETER HEGSETH, in his official capacity as
Secretary of the Department of Defense,

Defendants.

1. This suit challenges the latest unlawful effort by the government attempting to
slash “indirect cost rates” for government-funded research. The Department of Defense (“DOD”)
policy is materially identical to policies issued in recent months by the National Institutes of Health
(“NIH”), Department of Energy (“DOE”), and National Science Foundation (“NSF’)—the first
two of which were quickly enjoined by courts in this district and the third was voluntarily stayed
by NSF after the plaintifts filed a motion for a preliminary injunction. Massachusetts v. Nat’l Insts.
of Health (“NIH "), No. 25-CV-10338, 2025 WL 702163, at *1 (D. Mass. Mar. 5, 2025), judgment
entered (D. Mass. Apr. 4, 2025), appeal filed (D. Mass. Apr. 8, 2025); Association of American
Universities v. Dep’t of Energy (“DOE”), No. 25-cv-10912, 2025 WL 1414135 (D. Mass. May
15, 2025); Electronic Order, AAU v. Nat’l Sci. Found. (“NSF”), No. 25-cv-11231 (D. Mass. May
19, 2025), ECF No. 52.

2. Congress, by statute, has authorized DOD to fund science to advance its mission.
Since 1965, DOD has done so by inducing America’s universities to create the physical and human
infrastructure necessary to do the world’s best science and by committing to fund the costs of the
research it supports, including “indirect costs” determined through a precise and elaborate system

of negotiated indirect cost rates. Congress has repeatedly acted to protect that system, and today









Case 1:25-cv-11740-BEM  Document 1  Filed 06/16/25 Page 5 of 44

related associations, organizations, and corporations that also serve as world-renowned centers of
scientific technological research and innovation. Much of their scientific work is supported by
DOD grants and cooperative agreements.

10. Plaintiff Association of Public and Land-grant Universities (“APLU”) is a
membership organization that fosters a community of university leaders collectively working to
advance the mission of public research universities. A core mission of the APLU is fostering
research and innovation, specifically by “promoting pathbreaking scientific research.”! The
association’s membership consists of over 200 research universities, land-grant institutions, and
affiliated organizations across the United States. Much of their scientific work is supported by
DOD grants and cooperative agreements.

11. Plaintiff Arizona Board of Regents on Behalf of Arizona State University
(“ASU”) is the governing body of Arizona State University, a public university with four
campuses in Maricopa County, Arizona. ASU is a comprehensive research university committed
to advancing research and discovery of public value and has one of the fastest-growing research
enterprises in the United States. Its negotiated indirect cost rate is 57% for on-campus research. In
the 2024 fiscal year, ASU received 71 awards from DOD, totaling over $180 million in anticipated
funding. To illustrate the impact of the announced DOD rate reduction on ASU’s research
portfolio, imposing a rate cap of 15% on the university’s current awards would result in a loss of
approximately $9 million in funding available to pay for the indirect costs of the research the
university is obligated to perform under its DOD agreements. ASU currently has funding
proposals outstanding with DOD and intends to apply for new funding awards.

12. Plaintiff Brown University (“Brown”) is a private university located in

! Ass’n of Pub. & Land-grant Univs., About Us, https://www.aplu.org/about-us/ (last visited June
15, 2025).
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Providence, Rhode Island. Brown conducts fundamental and applied research directed at the
forefront of national priorities. Through the 2027 fiscal year, Brown’s predetermined indirect cost
rate is 59.5% for on-campus research. In the 2024 fiscal year, Brown received $17.9 million in
DOD funding. If the indirect cost reimbursement of Brown’s DOD sponsored grants and contracts
had been reduced to 15%, the loss for fiscal year 2024 would have exceeded $2.7 million. Brown
estimates the loss for fiscal year 2025 would be approximately $3 million based on year-to-date
expenditures. Brown currently has funding proposals pending with DOD and intends to apply for
new funding awards.

13. Plaintiff California Institute of Technology (“Caltech”) is a private university
located in Pasadena, California. Caltech leads research in areas such as neuroscience, biology and
health, quantum science and engineering, advanced computing and artificial intelligence, and
planetary and earth science. Caltech has 109 active DOD awards and subawards. In the 2024 fiscal
year, Caltech expended $31.9 million in conducting research supported by DOD; of this total,
$23.5 million was expended as direct costs, and $8.4 million as indirect costs. DOD’s planned cap
of 15% for indirect cost expenditures would result in an annual loss of approximately $6 million
to Caltech’s planned research budget. Caltech currently has funding proposals pending with DOD
and intends to apply for new funding awards.

14. Plaintiff the Regents of the University of California (“UC”) is a public corporation
that owns and operates the University of California system as a public trust, and is located in
Oakland, California. In the 2023-2024 fiscal year, UC received $169.7 million in DOD grant
awards, through 272 direct awards and 168 indirect awards. If—contrary to what UC has
negotiated with the federal government—the indirect cost rate for DOD awards was reduced to

15%, UC calculates that would reduce the university’s anticipated annual indirect cost recovery
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technical staff, and many others. These costs are indirect because a single employee or group of
employees will handle these necessary administrative activities across multiple DOD awards.
Because of caps on administrative costs, moreover, universities contribute a significant amount of
their own funds to cover such costs, thereby subsidizing the work funded by grants and cooperative
agreements. In the 2023 fiscal year, universities bore $6.8 billion in unrecovered indirect costs.?

35. In 1947, early in the federal government’s project of funding university research
to drive innovation and progress, DOD’s Office of Naval Research (“ONR”) published an
“Explanation of Principles for Determination of Costs Under Government Research and
Development Contracts with Educational Institutions,” also called “the Blue Book.” The Blue
Book contained guidelines for reimbursing indirect costs across DOD research awards based on
average rates calculated using universities’ financial reports and certain categories of expenses.
The goal was for universities to be fully and (to the extent possible) precisely reimbursed for their
research costs. From the beginning, rates varied by institution based on their actual indirect costs.

36. In 1958, OMB’s predecessor agency adopted the principles in ONR’s Blue Book
for use across all agencies in Circular A-21.

37. Then, in 2005, OMB relocated Circular A-21 to Title 2 of the Code of Federal
Regulations. In 2014, this became the “Uniform Administrative Requirements, Cost Principles,
and Audit Requirements for Federal Awards” in 2 C.F.R. Part 200, often referred to as the
“Uniform Guidance.” See 31 U.S.C. § 503(a), (b)(2)(C) (empowering OMB to “establish

governmentwide financial management policies for executive agencies,” including as to

3 Nat’l Ctr. for Sci. & Eng’g Statistics, Higher Education R&D Expenditures Increased 11.2%,
Exceeded $108 Billion in FY 2023 (Nov. 25, 2024), https://web.archive.org/web/20250602134130
/https://ncses.nsf.gov/pubs/nsf25313.
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discussion of these policies into its outreach activities with applicants before posting a notice of
funding opportunity.” Id. “If there is no funding opportunity announcement (e.g., if it is a
noncompetitive program for which all recipients are known in advance), the [DOD] Component
must provide the general terms and conditions to each recipient no later than the time of award.”
2 C.F.R. § 1120.315(c)(2).

C. Congress’s Refinements of the Indirect Cost Structure and DOD’s Response.

51. Congress has been active in determining what proportion of research costs
universities should bear and when agencies may use fixed rates to approximate indirect costs. In
1962, Congress authorized the use of “predetermined fixed-percentage rates” for “payment of
reimbursable indirect costs” attributable to research agreements with educational institutions. Act
of Sept. 5, 1962, Pub. L. No. 87-638, 76 Stat. 437, codified at 41 U.S.C. § 4708.

52. Shortly thereafter, Congress imposed a 20% cap on the amount of indirect costs
that agencies could reimburse. Department of Defense Appropriation Act, 1965, Pub. L. No. 88-
447, § 538, 78 Stat. 465, 481 (1964); see Department of Defense Appropriation Act, 1963, Pub.
L. No. 87-577, § 304, 76 Stat. 318, 334 (1962). But just a few years later, Congress lifted that cap
and replaced it with more general language indicating that “[n]one of the funds provided herein
shall be used to pay any recipient of a grant for the conduct of a research project an amount equal
to as much as the entire cost of such project”—in short, requiring at least some cost sharing.
Department of Defense Appropriation Act, 1966, Pub. L. No. 89-213, § 638, 79 Stat. 863, 879
(1965). In 2005, Congress eliminated even that requirement.

53. From 2007 to 2009, Congress experimented with a DOD-specific policy that
effectively limited DOD grantees to a maximum 53.8% indirect cost rate. It did so by limiting to

35% the proportion of an entire DOD award that could be used to cover indirect costs. See Gov’t
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Accountability Off., GAO-10-937, University Research: Policies for the Reimbursement of
Indirect Costs Need to Be Updated 11-12 (Sept. 2010) (“GAO Report”); Department of Defense
Appropriations Act, 2008, Pub. L. No. 110-116, § 8115, 121 Stat. 1295, 3645 (2007); see also
Consolidated Security, Disaster Assistance, and Continuing Appropriations Act, 2009, Pub. L.
No. 110-329, § 8109, 122 Stat. 3574, 3645 (2008) (containing same provision); Department of
Defense Appropriations Act of 2010, Pub. L. No. 111-118, § 8101, 123 Stat. 3409, 3450-51 (2009)
(same). In practice, grantees with negotiated rates of 53.8% or less—the vast majority of IHEs at
the time—were unaffected by this policy. See GAO Report at 11-12. Congress abandoned even
this effective 53.8% cap on indirect cost expenditures for DOD awards after 2009. See generally
Department of Defense and Full-Year Continuing Appropriations Act, 2011, Pub. L. No. 112-10,
125 Stat. 38 (not containing cap).
D. Recent Attempts by the Executive Branch to Limit Indirect Cost Rates.

54. In 2017, the Administration released a budget proposal that would have slashed
the indirect cost rate for NIH grants to 10%. See Office of Management & Budget, Major Savings
and Reforms: Budget of the U.S. Government Fiscal Year 2018, at 43 (2017), https://www.gov
info.gov/content/pkg/BUDGET-2018-MSV/pdf/BUDGET-2018-MSV .pdf.

55. The proposal spurred widespread and bipartisan criticism and alarm. Congress
then enacted, on a bipartisan basis, an appropriations rider preventing such a one-size-fits-all
mandate by reinforcing the application of the regulatory regime, i.e., providing that regulatory
“provisions relating to indirect costs . . . including with respect to the approval of deviations from
negotiated rates, shall continue to apply to the National Institutes of Health to the same extent and
in the same manner as such provisions were applied in the third quarter of fiscal year 2017.”

Consolidated Appropriations Act, 2018, Pub. L. No. 115-141, § 226, 132 Stat. 348, 740. The
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Appropriations Act, 2023, Pub. L. No. 117-328, § 224, 136 Stat. 4459, 4883-84 (2022). And the
rider remains in effect to this day, in the now-operative statute. See Further Consolidated
Appropriations Act, 2024, Pub. L. No. 118-47, div. D, tit. 11, § 224, 138 Stat. 460, 677.

58. To Plaintiffs’ knowledge, the Executive has never sought to cap the indirect cost
rate for DOD grants at a fixed percentage as low—or even close to as low—as 10% or 15%.
Congress therefore has not had occasion to adopt an analogous appropriations rider for DOD
grants, though as noted, it has experimented with and then rejected a cap more than three times
higher than the current proposal. See supra q 53.

59. After the Executive’s failed attempt to change it in 2017, the system of negotiated
indirect cost rates remained undisturbed at NIH until late on Friday, February 7, 2025, when NIH
issued a notice stating that it was “imposing a standard indirect cost rate on all grants of 15%.”
NIH, Supplemental Guidance to the 2024 NIH Grants Policy Statement: Indirect Cost Rates, NOT-
0OD-25-068 (Feb. 7, 2025), https://grants.nih.gov/grants/guide/notice-files/NOT-OD-25-068.html
(“NIH Rate Change Notice”). Three groups—a group of 22 states, a group of five medical
associations, and a group of 17 higher education associations and individual universities, including
some of the plaintiffs in this case—filed complaints and motions for temporary restraining orders.
Following briefing, a court in this district issued a nationwide preliminary injunction on March 5,
2025. NIH, 2025 WL 702163. The court held that the dispute was justiciable; that the plaintiffs
were likely to succeed on their arguments that the NIH Rate Change Notice violated the applicable
regulations, the appropriations rider, and the APA’s reasoned-decisionmaking requirements; that
the plaintiffs demonstrated irreparable harm; and that the balance of the equities and public interest

favored an injunction. /d. The parties then jointly moved to convert the preliminary injunction to
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CFR part 200, which is the OMB implementation of the Single Audit Act, as amended (31 U.S.C.
Chapter 75).” 2 C.F.R. pt. 1128, app. E(A). 2 C.F.R. § 200.501(b) requires that a “non-Federal
entity that expends $1,000,000 or more in Federal awards during the non-Federal entity’s fiscal
year must have a single audit conducted in accordance with § 200.514,” except if it “elects to have
a program-specific audit.” This audit is “performed annually,” and it must be “conducted in
accordance with” articulated standards. See 2 C.F.R. §§ 200.504, 200.514. An auditor may identify
any “questioned cost,” which is defined as “an amount, expended or received from a Federal
award, that in the auditor’s judgment:” (1) “[i]s noncompliant or suspected noncompliant with
Federal statutes, regulations, or the terms and conditions of the Federal award;” (2) “[a]t the time
of the audit, lacked adequate documentation to support compliance;” or (3) “[a]ppeared
unreasonable and did not reflect the actions a prudent person would take in the circumstances.” 2
C.F.R. § 200.1 (definition of “Questioned cost). The results of the audit and any questioned costs
are factored into the negotiation of indirect cost rates. See Appendix III to Part 200.

89. DOD ignored that detailed process. Instead, it arbitrarily determined that all
universities would recover at a 15% rate, violating the regulations’ substantive commands and
rendering the entire regulatory process meaningless.

Count III
Violation of the Administrative Procedure Act—Arbitrary and Capricious

90. All of the foregoing allegations are repeated and realleged as if fully set forth
herein.

91. The APA provides that courts shall “hold unlawful and set aside agency action,”
that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.” 5

U.S.C. § 706(2)(A). Under the APA, agencies must provide a reasoned basis for their actions,
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authorized “predetermined fixed-percentage rates” for “payment of reimbursable indirect costs”
attributable to research agreements with educational institutions like those contemplated by
DOD’s authorizing statutes. The Policy violates 41 U.S.C. § 4708 because it imposes a
“predetermined fixed-percentage rate[]” that does not attempt to approximate actual “reimbursable
indirect costs.”

106.  Nor can DOD rely on more general statutory authorities to enact an arbitrary rate
cap that does not comply with 41 U.S.C. § 4708. Because Section 4708 specifically addresses the
used of fixed rates for grants at universities, it governs. And Congress’s actions unequivocally
rejecting similar caps leave no room DOD to enact its own cap by administrative fiat.

107.  Moreover, the Rate Cap Policy is inconsistent with the statutes in which Congress
conferred general grantmaking authority on DOD, including 10 U.S.C. § 4001. That statute first
authorizes DOD to engage in research and development projects that are “necessary to the
responsibilities” of DOD or one of the military branches “in the field of research and development”
and either: “relate to weapon systems and other military needs” or “are of potential interest to
[DOD].” Id. § 4001(a). It then authorizes DOD to perform such projects “by contract, cooperative
agreement, or grant in accordance with chapter 63 of title 31.” Id. § 4001(b)(1). Those provisions
in turn recognize that grants and cooperative agreements serve a “public purpose.” See 31 U.S.C.
§§ 6304, 6305. Nothing in these statutes authorizes DOD to use arbitrary across-the-board indirect
cost rates that lack any relationship to actual indirect costs. To the contrary, by arbitrarily capping
indirect cost rates at 15%, DOD is forcing IHEs to bear real costs in a manner that is at odds with
the “public purpose” of the funding award and thus in violation of § 4001.

108.  Finally, in 10 U.S.C. § 4010, Congress specifically required DOD to carry out the

Defense Established Program to Stimulate Competitive Research (known as DEPSCoR), which
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113.  First, the terminations that the Policy compels violate the regulatory limitations
on DOD’s termination authority. The applicable regulations provide that DOD may only terminate
a grant “unilaterally” “in whole or in part,” for one of two enumerated reasons: (1) for a grantee’s
“material failure to comply with the award terms and conditions,” or (2) in the case of
incrementally funded grants, if “[t]he program office does not have funding for an upcoming
increment.” 2 C.F.R. pt. 1136, app. C(C)(1)(a); see also 2 C.F.R. § 1136.305. Neither of these
enumerated grounds permits DOD to terminate grants and cooperative agreements on the ground
that the agencies would prefer to use a different indirect cost rate.

114.  The Hegseth Memo and the Michael Memo both cite 2 C.F.R. § 200.340(a)(4),
which provides that a federal award “may be terminated” “to the extent authorized by law[] if an
award no longer effectuates the program goals or agency priorities.” Ex. A at 2; Ex. B at 2. But
because DOD has not adopted § 200.340(a)(4), it cannot invoke it to terminate DOD awards. See
2 C.F.R. §200.340(b); 2 C.F.R. §1128.300 (explaining that the “[pJurpose” of the DOD
regulations is to “implement[]” certain sections, but not all sections, of OMB’s Uniform Guidance
in 2 C.F.R. Part 200).

115.  Second, the terminations required by the Rate Cap Policy violate 2 C.F.R.
§ 200.414 and Section C(7)(A) of Appendix III to Part 200. See 2 C.F.R. pt. 1128, app. C(A)(1)(a)
(incorporating by reference for DOD grants and cooperative agreements appendix III to 2 CFR
Part 200). Under 2 C.F.R. § 200.414(c)(4), an “agency must include, in the notice of funding
opportunity, the policies relating to indirect cost rate reimbursement.” Hence, even where an
agency may lawfully deviate from negotiated indirect cost rates, it must do so in advance in the
notice of funding opportunity.

116.  Moreover, Section C(7)(A) of Appendix III states in relevant part:

39
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Dated: June 16, 2025
JENNER & BLOCK LLP

By: /s/ Shoba Pillay

Shoba Pillay, BBO No. 659739
353 N. Clark Street

Chicago, IL 60654

Tel: (312) 222-9350
SPillay@jenner.com

Ishan K. Bhabha (pro hac vice forthcoming)
Lindsay C. Harrison (pro hac vice forthcoming)
Lauren J. Hartz (pro hac vice forthcoming)
Elizabeth Henthorne (pro hac vice forthcoming)
Zachary C. Schauf (pro hac vice forthcoming)
1099 New York Avenue, NW

Suite 900

Washington, DC 20001

Tel: (202) 639-6000

IBhabha@)jenner.com

LHarrison@jenner.com

LHartz@jenner.com

BHenthorne(@jenner.com
ZSchauf@jenner.com

Attorneys for Association of American
Universities, American Council on Education,
Association of Public and Land-grant
Universities, Arizona Board of Regents on
Behalf of Arizona State University, Brown
University, California Institute of Technology,
The Regents of the University of California,
Cornell University, The Board of Trustees of
the University of Illinois, The Johns Hopkins
University, Massachusetts Institute of
Technology, and University of Pittsburgh of the
Commonwealth System of Higher Education
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Respectfully submitted,
CLEMENT & MURPHY, PLLC

By: /s/ Paul D. Clement

Paul D. Clement (pro hac vice forthcoming)
Erin E. Murphy (pro hac vice forthcoming)
James Y. Xi (pro hac vice forthcoming)
Kyle R. Eiswald (pro hac vice forthcoming)
706 Duke Street

Alexandria, VA 22314

Tel: (202) 742-8900
paul.clement@clementmurphy.com
erin.murphy@clementmurphy.com
james.xi@clementmurphy.com
kyle.eiswald@clementmurphy.com

Attorneys for Association of American
Universities, Association of Public and Land-
grant Universities, and American Council on
Education

ANTHONY G. BROWN
Attorney General of Maryland

By: /s/ Michael Drezner

Michael Drezner (pro hac vice forthcoming)
Senior Assistant Attorney General

Office of the Attorney General

200 Saint Paul Place

Baltimore, Maryland 21202

Tel: (410) 576-6959

mdrezner(@oag.state.md.us

Attorney for University of Maryland, College
Park
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NICHOLAS W. BROWN
Attorney General of Washington

By: /s/ Jessica L. Creighton

Jessica L. Creighton (pro hac vice forthcoming)

Assistant Attorney General
Office of the Attorney General of Washington
University of Washington Division
4333 Brooklyn Avenue NE, MS 359475
Seattle, WA 98195
Tel: (206) 543-4150
jessica.creighton@atg.wa.gov

Attorney for University of Washington
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PHILIP J. WEISER
Attorney General of Colorado

By: /s/ Lauren Peach

Lauren Peach (pro hac vice forthcoming)
First Assistant Attorney General

Michael McMaster (pro hac vice forthcoming)
Assistant Solicitor General

Ralph L. Carr Colorado Judicial Center

1300 Broadway, 6th Floor

Denver, CO 80203

Tel: (720) 508-6484, (720) 508-6156

Lauren.peach@coag.gov

Michael. McMaster(@coag.gov

Attorneys for the Board of Governors of the
Colorado State University System Acting by
and through Colorado State University



