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7. Now the Administration has brought a similar policy to DOE, issuing late on April
11,2025 anew policy stating that “hereinafter, the Department will no longer use the negotiated
indirect cost rate” for universities; “setting a standardized 15 percent indirect cost rate for all grant
awards to” universities; and announcing that DOE “is undertaking action to terminate all grant
awards to [universities] that do not conform with this updated policy.” DOE, Policy Flash:
Adjusting Department of Energy Grant Policy for Institutions of Higher Education (IHE) (Apr.
11,2025) (attached as Ex. A) (“Rate Cap Policy”). The announcement acknowledges that “many
grant recipients use indirect cost payments to effectuate research funded by the Department’s grant
awards,” but then states without explanation that a categorical limit on indirect cost rates of 15%
is necessary to ensure DOE “is putting [funds] to appropriate use” and to “improve efficiency and
curtail costs where appropriate.” The Rate Cap Policy applies this supposedly necessary limit on
indirect cost rates “only with respect to” universities, not to other recipients of DOE grants.

8. As with the NIH’s similar maneuver, DOE’s Rate Cap Policy is unlawful, and
obviously so. Itviolates the indirect-cost regulations that OMB promulgated precisely to provide
needed stability, protect reliance interests, and ensure that recipients can cover the actual costs of
conducting the research that the government has selected them to undertake. Those regulations
provide, in no uncertain terms, that the “[n]egotiated indirect cost rates must be accepted by all
Federal agencies.” 2 C.F.R. § 200.414(c)(1). DOE’s reading of the narrow exceptions from that
mandate would render that command meaningless and effectively replace the word “must” with
“may,” allowingany agency to toss those negotiated rates simply by announcing a differentacross-
the-board policy. Nothing in the regulations’ text remotely supports that bizarre reading. Indeed,
the Rate Cap Policy separately violates the regulations’ requirement that any departure from the

negotiated rate appear upfront in the notice of funding opportunity—a requirement that DOE
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cannot evade by purporting to cancel the grants of recipients that decline to agree to its unlawful
15% rates.

9. The Rate Cap Policy also defies the APA’s reasoned-decisionmaking requirements.
Although the Rate Cap Policy strings together a few sentences describing its change, absent is any
genuine attempt at an explanation—one that would “examine[] ‘the relevant data’ and articulate[]
‘a satisfactory explanation’ for [the] decision, ‘including a rational connection between the facts
found and the choice made.”” Dep’t of Com. v. New York, 588 U.S. 752,773 (2019) (quoting
Motor Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. Automobile Ins. Co., 463 U.S.
29,43 (1983)). The Rate Cap Policy ignores that indirect costs are necessary for critical research
to proceed and are distinguished from direct costs only in that they are not attributable to just one
grant. The Policy ignores the devastating consequences of jettisoning an approach dating back to
1965—consequences that Congress itself emphasized the only other time something like this was
proposed. It ignores how its across-the-board policy thwarts the very goal that DOE purports to
pursue: “continuing to expand American innovation and scientific research.” Itignores, as well,
the reliance interests of the universities receiving federal funding—reliance interests that DOE
casually destroys. Cf. FCCv. Fox Television Stations, 556 U.S. 502,515 (2009) (if a “new policy
rests upon factual findings that contradict those which underlay its prior policy; or when its prior
policy has engendered serious reliance interests” an agency’s failure to consider such factors
“would be arbitrary or capricious”). The Policy likewise ignores the guidance this Court provided
in striking down the NIH’s virtually identical effort. Finally, the Rate Change Policy inexplicably
imposes its new requirement only on universities, not other DOE grant recipients. If this approach
were a sound policy necessary to protectthe public fisc (itis not), DOE would have applied it more

broadly—or at least explained why it targeted only universities. The contours of DOE’s decision
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methodology ensures that indirect costs are allocated fairly across supported projects, with the
more expensive and resource-intensive research projects beingallocated a larger share of indirect
costs. Asa simplified example, suppose a single laboratory houses two research projects—one
with $75,000 of annual overhead-bearing direct costs and one with $25,000 of annual overhead-
bearingdirect costs. Suppose, too, thatthe laboratory’s sole indirectcostis the costof electricity,
which costs $10,000 per year. Because the cost of electricity ($10,000) is 10% of the overhead-
bearing direct costs ($100,000), the indirect cost rate would be 10%. Thus, $7,500 of electricity
costs would be allocated to the first project, and $2,500 of electricity costs would be allocated to
the second project.

40.  Federal regulations prescribe a detailed methodology for negotiating indirect cost
rates. See Appendix IIl to Part 200. Typically, a single agency negotiates an indirect cost rate
with an institution. For universities, rates are generally negotiated by either “the Department of
Health and Human Services (HHS) or the Department of Defense’s Office of Naval Research
(DOD), normally depending on which of the two agencies (HHS or DOD) provide[d] more funds
to the [relevant] educational institution for the most recent three years.” 2 C.F.R. pt. 200, app.
HI(C)(11)(a)(1).

41.  Thatindirectcostrate then appliesto all of thatinstitution’s grants across the entire
federal government. Federal regulations require institutions to conductand submitto their federal
agency comprehensive cost analyses that follow detailed federal cost accounting guidelines
governingreasonable and allowable indirectcosts. Forexample, if an institution seeks to recover
the cost of building maintenance, it must document those costs and then allocate those

maintenance costs across research and non-research programs.
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B. Prior Attempts to Limit Indirect Cost Rates.

51.  In2017,the Administration released a budget proposal that would have slashed
the indirectcostrate for NIH grantsto 10%. See Officeof Management & Budget, Major Savings
and Reforms: Budget of the U.S. Government Fiscal Year 2018, at 43 (2017).

52.  The proposal spurred widespread criticism and alarm. The House Subcommittee
on Labor, Health and Human Services, and Education of the Committee on Appropriations held
a two-hour long hearing discussing concerns, on a bipartisan basis, relating to the proposed cap
on indirect costs. Hearing on the Role of Facilities and Administrative Costs in Supporting NIH-
Funded Research Before the Subcomm. on Labor, Health and Human Services, Education, and
Related Agencies of the H. Comm. On Appropriations, 115th Con. (2017), available at:
https://www.youtube.com/watch?v=R3Eb7CjsjRE.

53.  Congress then enacted, on a bipartisan basis, an appropriations rider providing
that regulatory “provisions relating to indirect costs . . . including with respect to the approval of
deviations from negotiated rates, shall continue to apply to the National Institutes of Health to
the same extent and in the same manner as such provisions were applied in the third quarter of
fiscal year 2017.” Consolidated Appropriations Act, 2018, Pub. L. No. 115-141, § 226, 132 Stat.
348,740. The appropriations rider also prohibits spending appropriated funds “to develop or
implement a modified approach to” the reimbursement of “indirect costs” and “deviations from
negotiated rates,” or to “intentionally or substantially expand the fiscal effect of the approval of
such deviations from negotiated rates beyond the proportional effect of such approvals in such
quarter.” Id.

54.  Both the House and Senate Appropriations Committees specifically addressed the

need for the rider in direct response to the Administration’s proposal in their respective reports.
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rate for DOE grants at a fixed percentage, like 10 or 15%. Congress therefore has yet to adopt
an analogous appropriations rider for DOE grants.

57.  In light of both the applicable regulations and the rider, the negotiated NIH
indirect cost rates remained undisturbed until late on Friday, February 7, 2025, when NIH issued
a Supplemental Guidance to the 2024 NIH Grants Policy Statement: Indirect Cost Rates (“NIH
Rate Change Notice”). NIH purported to slash and cap previously negotiated indirect cost rates
onall existing and future grantawards for biomedical research, with an effective date of February
10, 2025.

58.  Given the dire consequences of the NIH Rate Change Notice, which would have
dramatically disrupted the development of innovative medical research and treatment, three sets
of plaintiffs—a group of 22 states, a group of five medical associations, and a group of 17
associations and universities, including many of the plaintiffs in this case—filed complaints and
motions for temporary restraining orders. All three plaintiff groups argued that the NIH Rate
Change Notice was unlawful under the APA.

59.  The Court found that the serious consequences of the NIH Rate Change Notice
warranted issuance of a nationwide temporary restraining order to maintain the status quo until
the matter could be fully addressed by the Court. Following briefing, on March 5, 2025, the
Courtissued a nationwide preliminary injunction. NIH, 2025 WL 702163, at *1. After finding
jurisdiction appropriate because the parties sought to vindicate rights rooted in federal statutes
and regulations and soughtrelief that was injunctive in nature, the Court foundthe plaintiffs likely
to succeed on the merits. Seeid. at *4—8. First, the Court found thatthe NIH Rate Change Notice
violated applicable regulations, which barred deviation from negotiated rates without a

documented justification, and more generally barred wholesale deviation from negotiated rates
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512 U.S. 218, 228-29(1994) (holding that statutory authority to “modify” a requirement “does
not contemplate fundamental changes™); Biden v. Nebraska, 143 S. Ct. 2355, 2368 (2023)
(similar).

74.  The Rate Cap Policy also violates Section 200.414(f). That provision states that
recipients that do not have a negotiated indirect cost rate “may elect to charge a de minimis rate
of up to 15 percent.” The provision then states that “[r]ecipients and subrecipients are not
required to use the de minimis rate.” The Rate Cap Policy violates this provision by “setting a
standardized 15 percent indirect cost rate for all grant awards to IHEs.” Accord 89 Fed. Reg.
30,046 (April 22, 2024) (“Other sections of the guidance adequately explain that recipients and
subrecipients have a right to negotiate a rate, rather than using the de minimis rate.”).

Count II
Violation of Administrative Procedure Act—Contrary to Law

(Unlawful Termination of Existing Grants in Violation of 2 C.F.R. 200.340,200.414(c), and
Appendix III)

75.  All of the foregoing allegations are repeated and realleged as if fully set forth
herein.

76.  The APA directs courts to hold unlawful and set aside agency actions that are not
in accordance with law. 5 U.S.C. § 706(2)(A).

77.  Under 2 C.F.R. § 200.340(a), agencies may terminate grants on enumerated
grounds: “if the recipient or subrecipient fails to comply with the terms and conditions of the
Federal award,” id. § 200.340(a)(1); “with the consent of the recipient,” id. § 200.340(a)(2); or
“pursuant to the terms and conditions of the Federal award, including, to the extent authorized by

law, if an award no longer effectuates the program goals oragency priorities,” id. § 200.340(a)(4).
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result of changes in negotiated rates.” As this language reflects, the general rule is that the
government-wide negotiated rate for a particular grantee that is in effect at the beginning of an
award applies throughout the life of the award, even if that government-wide negotiated rate is
renegotiated by a cognizant agency during the life of the award. The “except[ion]” is when a
different rate from the government-wide negotiated rate is set via the procedures in
§ 200.414(c)(1). Moreover, under Section 200.414(c), a change to the policies, procedures, and
criteria governing the justification for deviations—which is what the Rate Cap Policy purpotts to
do—mustoccurwhen the grantis beingnegotiated, notin the middle of an existing grant. Section
C.7.adoes not authorize a change for awards that DOE has already approved and upon which a
grantee has already relied. And Section 200.340(a)’s termination authority cannot be read to
render a nullity the protections of Section C.7.a of Appendix III to Part 200.
Count II1
Violation of Administrative Procedure Act—Contrary to Law
(Illegal Departure from Cost Recovery Regulations)

82.  All of the foregoing allegations are repeated and realleged as if fully set forth
herein.

83.  The APA directs courts to hold unlawful and set aside agency actions that are not
in accordance with law. 5 U.S.C. § 706(2)(A).

84.  Federal regulations and decades of Executive Branch practice establish
substantive and procedural guidelines governing the recovery of indirect costs, which DOE’s
Rate Cap Policy blatantly violates.

85.  Substantively, the governing regulations dictate that grantees will recover the

actual indirect costs that are reasonable and allocable to federal projects.
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a.

86.

The bedrock principle is: “The total cost of a Federal award is the sum of the
allowable direct and allocable indirect costs minus any applicable credits.” 2
C.F.R. § 200.402.

The regulations establish detailed guidelines designed to ensure that grantees
recover their actual allocable indirect costs. See generally2 C.F.R. § 200.414;
accord Appendix IIILA (“Indirect (F&A) costs are those that are incurred for
common or joint objectives and therefore cannot be identified readily and
specifically with a particular sponsored project, an instructional activity, or any
other institutional activity”); id. Appendix III.A.2.e.1 (“Indirect (F&A) costs are
the broad categories of costs discussed in Section B.1.”).

By slashingindirectcostrates to 15%, DOE will prevent grantees from recovering

their indirect costs.

87.

DOE’s Rate Cap Policy does not even purport to adhere to the principle that

grantees should recover their indirect costs. Instead, it assigns an arbitrary 15% indirect cost

recovery rate across alluniversities simply because DOE has unilaterally decided thatuniversities

should be getting less money.

88.

Procedurally, federal regulations prescribe a complex process for negotiating an

indirect cost recovery rate.

a.

Institutions must document and submit costs in painstaking detail to support that
process. Subpart E of part 200 of Title 2 “establishes principles for determining

allowable costs incurred by recipients and subrecipients under Federal awards.” 2
C.F.R. §200.100(c). 2 C.F.R. § 200.414(e) stipulates that a set of appendices will

set forth in detail “[r]equirements for developmentand submission of indirect cost
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rate proposals and cost allocation plans.” Those appendices contain “the
documentation prepared by a recipient to substantiate its request to establish an
indirect costrate.” 2 C.F.R. § 200.1 (definition of “Indirect cost rate proposal”).
For universities, Appendix III to Part 200 establishes the criteria for identifying
and computing indirect facilities and administration costs for Institutions of
Higher Education (IHEs). /Id. § 200.414(e)(1). The Appendix details the
processes for a grant recipient to document a significant range of costs and how
those costs should be allocated among multiple government projects.

b. Audits are the mechanism then used to determine what is charged to a federal
award. 2 C.F.R. § 200.501(b) requires that a “non-Federal entity that expends
$1,000,000 or more in Federal awards during the non-Federal entity’s fiscal year
must have a single audit conducted in accordance with § 200.514,” exceptif it
elects to have a program-specific audit. This audit is performed annually, and it
must be conducted in accordance with articulated standards. See 2 C.F.R.
§§ 200.504,200.514. An auditor may identify any “questioned cost,” which is
defined as “an amount, expended or received from a Federal award, that in the
auditor’s judgment:” (1) “[i]s noncompliant or suspected noncompliant with
Federal statutes, regulations, or the terms and conditions of the Federal award;”
(2) “[a]t the time of the audit, lacked adequate documentation to support
compliance;” or (3) “[a]ppeared unreasonable and did not reflect the actions a
prudent person would take in the circumstances.” 2 C.F.R. § 200.1 (definition of
“Questioned cost”). The results of the audit and any questioned costs are factored

into negotiation of indirect cost rates. See Appendix III to Part 200.
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89.  DOE ignored that detailed process. Instead, it arbitrarily determined that all
universities would recover at a 15% rate, violating the regulations’ substantive commands and
rendering that entire regulatory process meaningless.

Count IV
Violation of the Administrative Procedure Act — Arbitrary and Capricious

90.  All of the foregoing allegations are repeated and realleged as if fully set forth
herein.

91.  The APA providesthatcourts “shall...hold unlawful and setaside agencyaction”
thatis “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.” 5
U.S.C. § 706(2)(A).

92.  The Rate Cap Policy is arbitrary and capricious for many reasons.

93.  DOE’s justification consists of the following: “While the Department is cognizant
that many grant recipients use indirect cost payments to effectuate research funded by the
Department’s grant awards, these payments are not for the Department’s direct research funding
See 89 Fed. Reg. 30046-30093. As these funds are entrusted to the Department by the American
people, the Department must ensure it is putting them to appropriate use on grant programs. To
improve efficiency and curtail costs where appropriate, the Department seeks to better balance
the financial needs of grant recipients with the Department’s obligation to responsibly manage
federal funds.”

94.  First, this justification is entirely conclusory and violates DOE’s obligation “to
examine[] ‘the relevant data’ and articulate[] ‘a satisfactory explanation’ for [the] decision,
‘including a rational connection between the facts found and the choice made.”” Dep’t of

Commerce, 588 U.S. at 773 (quoting State Farm,463 U.S. at43). DOE denigrates “indirect cost
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American innovation and scientific research.” But DOE ignores, again, that indirect costs are
critical to supporting and maintaining world-class research. Nor does it consider that the across-
the-board 15% rate amounts to a decision to fund only part of the costs of research DOE supportts,
and ultimately amounts simply to a decision to fund less research of particular types—including
research that relies heavily on expensive overhead, as cutting-edge research often does. DOE
does not explain how the Rate Cap Policy is consistent with its own stated goal of continuing to
promote American innovation and cutting edge research.

98.  Fourth, Rate Cap Policy is arbitrary and capricious because DOE fails to explain
why its own audits of indirect costs would not accomplish the task of “improv[ing] efficiency
and curtail[ing] costs where appropriate.” To the contrary, because audits look at specific costs,
they can accomplish what DOE’s blunderbuss policy cannot—identifying specific costs that can
be appropriately curtailed.

99.  Fifth, the Rate Cap Policy is arbitrary and capricious because it ignores the
reliance interests of the research institutions receiving federal funding and does not provide an
explanation thataccounts forthose relianceinterests. Asthe pressrelease accompanyingthe Rate
Cap Policy says, “the average rate of indirect costs incurred by grant recipients at colleges and
universities is more than 30%.” The Rate Cap Policy thus purportsto slash indirectcostrecovery
by at least half—and often much more. With regard to existing grants, the reliance interests are
obvious: budgets have already been determined and research benefitting from the funding has
already started. Buteven with respect to new grants, universities have structured their budgetary
affairs on the understanding that federal agencies will follow through by paying their legally
required cost reimbursement using the longstanding practice of using negotiated indirect costs

and rates. Universities have accordingly made costly decisions about long-term investments,
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PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully pray for the following relief:
a. Vacatur of the Rate Cap Policy;
b. Declaratory judgmentfindingthe Rate Cap Policy invalid, arbitrary and capricious,
and contrary to law;
c. An injunction preliminarily and permanently prohibiting Defendants, their agents,
and anyone acting in concert or participation with Defendants from implementing,
instituting, maintaining, or giving effect to the Rate Cap Policy in any form; from
otherwise modifying negotiated indirect cost rates except as permitted by statute and
by the regulations of OMB; and from terminating any grants pursuant to the Rate Cap
Policy or based on a grantee’s refusal to accept a indirect cost rate less than their
negotiated rate;
d. An order awarding Plaintiff’s costs of suit and reasonable attorneys’ fees and
expenses pursuant to any applicable law;

e. Any such further relief as the Court deems equitable, just, and proper.









