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the Department of Energy’s regulatory authority and was lawful and
reasonable 1n all other respects.

2. On May 15, 2025, the district court entered a nationwide preliminary
injunction. ADD.1-49.

a. At the threshold, the district court rejected the government’s argument
that the court lacked jurisdiction over plaintiffs’ APA claims. ADD.11-15.
The court acknowledged that courts lack subject-matter jurisdiction over
claims against the United States absent a “waiver of sovereign immunity,” and
it did not dispute that the APA’s waiver in 5 U.S.C. § 702 1s inapplicable “‘if
any other statute that grants consent to suit expressly or impliedly forbids the
relief which is sought.”” ADD.11 (quoting Department of Educ. v. California, 604
U.S. 650, 651 (2025) (per curiam)). The court further acknowledged that the
Tucker Act, 28 U.S.C. § 1491(a)(1), contains a separate waiver of immunity
against the United States applicable to claims sounding in contract, ADD.11-
12, and agreed that the “Notice of Award” pursuant to which each recipient
institution draws grant funding “operates as a contract,” ADD.16 (quotation
marks omitted). Indeed, the court noted that in Department of Education, 605
U.S. 650, the Supreme Court had stayed an injunctive order in another grant
dispute on the ground that the Tucker Act likely precluded district-court

jurisdiction over APA challenges to the termination of grants.
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aspirational goals . . . are not the same as reasoned explanations for why an
action is chosen or how the chosen action will effectuate the stated goals.”
ADD.25. Among other things, the court found fault with the Department’s
failure to explain why a standardized rate was superior to “the current
negotiation and audit system,” ADD.26, or to account for the universities’
perceived reliance interests on that system, ADD.29.

Third, the district court determined that plaintiffs were likely to succeed
in showing that the Policy Flash is impermissibly retroactive. ADD.36-38. It
concluded that, “at least as to current grants,” the Policy Flash would
impermissibly “impair the rights that the institution possessed when accepting
the Notice of Award,” including the “negotiated . . . indirect cost rate” then in
effect. ADD.38 (quotation marks omitted). Having concluded that plaintiffs
were likely to succeed for at least those reasons, the district court declined to
reach plaintiffs’ additional challenges arguing that the Policy Flash was
contrary to statute and other regulations.

The court concluded that the remaining preliminary injunction factors
favored plaintiffs. ADD.39-46. And addressing the scope of relief, the court
found that the equities supported a nationwide injunction. ADD.46-47.

3. Because the court’s preliminary injunction order fully addressed the

relevant record and decided the dispositive legal questions, the parties agreed
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v. Buttigieg, 22 F.4th 275, 282 (1st Cir. 2022) (arbitrary-and-capricious review);
Coskery v. Berryhill, 892 F.3d 1, 4-5 (1st Cir. 2018) (retroactivity).

ARGUMENT

I. The District Court Lacked Subject-Matter Jurisdiction Over
Plaintiffs’ Claims

A. The APA Does Not Apply When Relief Is Impliedly
Precluded By The Tucker Act

1. The APA provides “a limited waiver of sovereign immunity for claims
against the United States” that seek “‘relief other than money damages.’”
Crowley Gov’t Servs., Inc. v. GSA, 38 F.4th 1099, 1105 (D.C. Cir. 2022) (quoting
5U.S.C. § 702). But that waiver of immunity facially “does not apply ‘if any
other statute that grants consent to suit expressly or impliedly forbids the relief
which 1s sought.”” Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v.
Patchak, 567 U.S. 209, 215 (2012) (quoting 5 U.S.C. § 702). That carve-out
“prevents plaintiffs from exploiting the APA’s waiver to evade limitations on
suit contained in other statutes.” Id.; see, e.g., Berman v. United States, 264 F.3d
16, 21 (1st Cir. 2001) (holding that Section 702 did not waive immunity where
“other statute”—there, a tax statute—"“expressly forbids” the relief sought).

Where, as here, a party demands continued payment of funds it believes
the federal government is obligated to pay by contract, the relevant “statute

that grants consent to suit” is the Tucker Act. The Tucker Act vests the Court
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Trump, No. 25-1575, 2025 WL 1587100, at *2 (4th Cir. June 5, 2025) (“While
the appropriation statutes authorize the agencies to award grants, it is the
operative grant agreements which entitle any particular Plaintiff to receive
federal funds.”). Thus, at best, plaintiffs’ legal theory urges that federal
regulations “impose procedural requirements on the government having some
impact on the contract.” Spectrum Leasing, 764 F.2d at 894. But this does not
change the fact that the “ultimate source” of plaintiffs’ alleged right to continue
to be paid at the higher negotiated indirect-cost rates arises from their existing
grants. Id.

Plaintiffs’ claim that they are entitled “maintain the memorialized rates,”

ADD.14, is thus undoubtedly “based on” an “‘express or implied contract with
the United States,”” Department of Educ., 604 U.S. at 651 (quoting 28 U.S.C.
§ 1491(a)(1)). If the Department of Energy were to pay plaintiffs less money
than they believe they are owed under the terms of their grants, plaintiffs could
bring suit in the Court of Federal Claims under the Tucker Act. That plaintiffs
identified an alleged final agency action (the Policy Flash) announcing such
purported infringement on their contractual rights does not divest the Court of
Federal Claims of jurisdiction.

Likewise, the fact that plaintiffs believe that the Department’s

announcement of a new indirect-cost rate for existing grants violates applicable
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application for a stay of the grant terminations had “largely ignore[d] the
guidance, which suggests that this aspect of the judgments causes it no
irreparable harm”).

By contrast, here, plaintiffs’ APA challenge to the portion of the Policy
Flash that affects existing grants is inextricably entwined with the type of
contract claim that belongs in the Court of Federal Claims. As discussed
above, the Policy Flash is itself the agency’s announcement that it “will no
longer use the negotiated indirect cost rate for grants awarded to” institutions
of higher education and that it will instead “set[] a standardized 15 percent
indirect cost rate” for all such grants. ADD.54. And as already discussed, the
district court’s injunction and subsequent vacatur of that announcement
effectively ordered specific performance of plaintiffs’ contracts; it required the
government to continue paying plaintiffs at the higher negotiated rate
incorporated into the terms of their existing grants, rather than terminate those
grants or pay the lower rate announced in the Policy Flash. This demonstrates
that plaintiffs’ challenge to the Policy Flash cannot proceed under the APA,
because the Tucker Act “impliedly forbids” that relief. Albrecht, 357 F.3d at 67-
68 (quotation marks omitted); see also Department of Educ., 605 U.S. at 651;
APHA, 145 S. Ct. at 2659 (“The Administrative Procedure Act’s ‘limited

waiver of [sovereign] immunity’ does not provide the District Court with
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preference for maintaining the status quo. That the Department chose not to
explain what specific steps institutions would have to take in order to be able to
continue to conduct research reflects the Department’s understanding that
recipient institutions are best positioned to decide how to adjust their budgets
or the structure of their research operations in light of changes in federal
policy. Nothing in the APA requires the Department to assume recipients’
responsibility for managing their own organizations and identifying alternative
funding to support indirect costs that the Department has reasonably sought to
limit.

Likewise, the district court improperly substituted its judgment for the
agency’s when it faulted the Department for not providing a more robust
explanation as to why imposing a single uniform rate for all institutions of
higher education “is more efficient or appropriate than the current negotiation
and audit system.” ADD.26. As previously explained, 2 C.F.R. § 200.414(c)
establishes certain procedural requirements but does not require a robust or
compelling explanation before agencies may deviate from using negotiated
indirect cost rates for a class of Federal awards. Under APA review generally,
an agency “need not demonstrate that the reasons for the new policy are better
than the reasons for the old one; it suffices that the new policy is permissible,

that there are good reasons for it, and that the agency believes it to be better.”
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Housatonic River Initiative v. U.S. Env’t Prot. Agency, 75 F.4th 248, 270 (1st Cir.
2023) (alterations and quotation marks omitted). And the district court’s
concern that the Department did not discuss the existing audit system is
particularly misplaced. Although the use of audits may, in some sense, reduce
costs if the audit identifies problems of fraud or abuse at specific institutions,
the Department did not base its changed policy on concerns about such fraud
or abuse. Instead, it sought to reduce indirect costs across the board “[t]o

M«

improve efficiency,” “curtail costs,” and prioritize spending on “direct research
funding.” ADD.53-54. The audit system does not serve these goals. As the
district court itself acknowledged, institutions of higher education “make up
about two-thirds” of the Department’s research expenditures, and that they
have varying negotiated indirect cost rates as high as 60% percent. ADD.26
(quotation marks omitted). This only underscores that a policy capping
indirect cost rates will achieve the Department’s stated policy goals better than
the existing system.

Finally, the district court erred in concluding that the Policy Flash failed
to account for grantees’ reliance interests in the higher negotiated indirect-cost
rates. ADD.27-28. As an initial matter, this aspect of the district court’s

reasoning does not—and cannot—apply to plaintiffs’ challenge to the portion

of the Policy Flash that applies to future grants. The district court appeared to
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In the face of this longstanding course of conduct and the reliance it has engendered, the
Rate Policy Flash offers only that “the Department is cognizant that many grant recipients use
indirect cost payments to effectuate research funded by the Department’s grant awards.” [ECF
No. 2 at 2]. It then notes that, despite this fact, “these payments are not for the Department’s
direct research funding.” [Id.] This is both obvious and ultimately unhelpful. The distinction
between direct and indirect costs has been recognized and embedded in the regulatory structure
since OMB undertook to fund research at IHEs. The Rate Cap Policy wholly disregards the prior
mutually understood reality that these indirect cost payments, while perhaps not sufficient for
direct research to occur, are necessary to that research. They are, in fact, a crucial part of the
funding structure which must be managed and protected to ensure our nation’s ability to advance
scientific innovation to meet very real energy, environmental, and nuclear challenges. Missing
from the Rate Cap Policy’s purported recognition of the indisputable reliance interest is a
“reasoned explanation . . . for disregarding [that understanding, which was] engendered by the
prior policy,” and, notably, any acknowledgement of the potential consequences of the policy

change. Encino, 579 U.S. at 222 (quoting Fox Television Stations, 556 U.S. at 515). As such,

the Rate Cap Policy “f[alls] short of [DOE’s] duty to explain why it deemed it necessary to
overrule its previous position,” id., and Plaintiffs are likely to succeed in establishing that the
Rate Cap Policy is arbitrary and capricious for this reason as well.

3. 2C.F.R.§200414

As discussed supra, one of the key regulatory provisions governing indirect cost rates is 2

C.F.R. §200.414. In particular, Section (c), entitled “Federal Agency Acceptance of Negotiated
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with Defendants’ contention that the Rate Cap Policy clears Section (¢)(1) by virtue of its
(purported) compliance with Section (c)(3). By its plain terms, Section (c)(1) requires more than
just compliance with Section (c)(3): It requires the awarding agency to “approve[]” the change.
2 C.F.R. § 200.414(c)(1). The Federal Register notice discussing 2 C.F.R. § 200.414(c) is
instructive as to what this approval requires, explaining that the text of Section (c) contemplates
“approval of the Federal awarding agency head . . . based on documented justification.”
Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal
Awards, 78 Fed. Reg. 78,590, 78,600 (Dec. 26, 2013). It continues on to discuss that it was
important to the provision’s drafters that a well-reasoned approval underlie Section (c)(1),
explaining that “[s]Jome commenters recommended that for even greater consistency decisions
about the use of rates be subject to OMB approval rather than Federal agency approval,” but this
proposal was ultimately rejected on the basis “that the conditions set by OMB for these

determinations are stringent enough to ensure that they do not occur without strong justification.”

Id. (emphasis added). Thus, although the term “documented justification” does not appear in

Section (c)(1),’ the provision clearly contemplates that agency approval of a departure from a

not inherently antithetical to the English language, the Court is skeptical that such a broad-based
classification is what the regulations intended. IHEs, as discussed elsewhere in this order,
account for a substantial percentage of the DOE’s research and development budget, and they are
awarded hundreds (if not thousands) of individualized grants to further distinct research goals.
To permit an exception to the negotiated indirect cost rates for all these institutions and all their
grant awards in the same missive strikes this Court as lacking the specificity that the definition
contemplates.
3 The term “documented justification” does appear in the substantially similar regulations
governing permissible exceptions to NIH indirect cost rates. See 45 C.F.R. § 75.414(c)(1) (“An
HHS awarding agency may use a rate different from the negotiated rate for a class of Federal
awards or a single Federal award only when required by Federal statute or regulation, or when
approved by a Federal awarding agency head or delegate based on documented justification as
described in paragraph (c)(3) of this section.”) (emphasis added).
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make the 15 percent rate cap policy public at the same time as it seeks to enforce it would read
these verb tenses, as well as the requirement that the DOE “justify” the deviation, out of the
provision. On this, the Federal Register is again instructive, as it describes Section (c) as
functioning through a sequential process, stating:

Language in paragraph (c) provides for the consistent application of negotiated

indirect cost rates, and articulates the conditions under which a Federal awarding

agency may use a different rate. These conditions include approval of the Federal
awarding agency head (as delegated per standard delegations of authority) based

on documented justification, the public availability of established policies for

determinations to use other than negotiated rates, the inclusion of notice of such a

decision in the announcement of funding opportunity, as well as in any pre-

announcement outreach, and notification to OMB of the decision.
78 Fed. Reg. at 78,600.

Additionally, reading Section (c¢)(3) to require a sequence of events has the benefit of
affording meaning to Section (c)(4), which otherwise would seem to have little relevance as it,
again on its plain terms, is aimed at providing notice to IHEs of the DOE’s indirect cost
reimbursement policies before the IHEs even decide to bid on the grant opportunity. Section
(c)(4) requires the awarding agency to “include, in the notice of funding opportunity, the policies
relating to indirect cost rate reimbursement.” 2 C.F.R. § 200.414(c)(4). As discussed supra,
NOFOs are the precursors to federal awards, which are followed by IHE applications for the
funding which must include the IHE’s current NICRA. The awards, once granted, are required
by Appendix III to use the NICRAs in effect at the time of the award, unless that award is
exempt under Section (¢)(1). 2 C.F.R. pt. 200, app. III(C)(7) (“Except as provided in paragraph
(c)(1) of § 200.414, Federal agencies must use the negotiated rates in effect at the time of the
initial award throughout the life of the Federal award.” ). In other words, in the normal course,

all agencies are subject to the same consistent policy, publicly mandated by Appendix III, which

requires that the NOA use the current NICRA, and all IHEs responding to that NOFO would be
34
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Plaintiffs will immediately have to make the difficult choices, described in their affidavits,
including whether and how to curtail research, freeze hiring, and lay off staff.

Defendants further contend that the harms identified exist only as to current grants, rather
than future grants, and thus any injunction should be appropriately limited to current grants.
[ECF No. 47 at 38]. Specifically, Defendants assert that that to hold otherwise would lead to a
slippery slope as “there is no stopping point to this argument: If a plaintiff’s desire for a future
government grant or contract, or a future government grant or contract with more advantageous
terms, qualifies as irreparable harm, the irreparable harm element would be automatically met in
every case involving a potential future government grant or contract.” [Id.] In essence, they
contend that Plaintiffs cannot establish irreparable harm in speculative future grants.

This argument has some initial intuitive appeal. If future grants are speculative, so too
must be the harm that could befall Plaintiffs if those grants include a 15 percent indirect cost rate
cap. On further examination, however, the underlying premise that IHEs have nothing but a
speculative interest in future DOE grants that would incorporate indirect costs is divorced from
reality. The DOE and IHEs co-exist in a symbiotic, mutually beneficial relationship, fostered
over decades, which is built on the DOE’s need for cutting edge research and the IHEs’ ability to
provide it. As a result of this relationship, each IHE has a reasonable, non-speculative
assumption that it will obtain future grants because, through the past grants and its own
investment, it has built the highly technical, often one-of-a-kind infrastructure needed to conduct
the research with the assistance of those future grants, as well as assembled a team of specially
trained, uniquely qualified researchers and support staff needed to operate and maintain that
equipment. These grants are forthcoming to IHEs because, unless the DOE intends to stop

funding this type of research, they must be. The Rate Cap Policy itself manifests an intent on the
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collaborates with state and local partners to help solve regional challenges through joint research
and innovation. The University’s research also fuels spending in the regional economy,
including by driving discoveries that launch new ventures, attract private investment, and make a
positive social impact.”)]; [ECF No. 2-6 § 6 (“MIT’s research also translates into innovation that
helps drive the U.S. economy.”); id. § 24 (“MIT employs nearly 14,000 Massachusetts residents,
including more than 2,300 Cambridge residents. Spending from students, staff, and faculty
support the local economy.”)]; [ECF No. 2-16 § 15 (“For example, as recently reported by
Northstar Analytics, LLC, UW-Madison affiliated organizations and startups collectively
contribute $30.8B per year to the Wisconsin economy, this economic activity supports more than
232,000 jobs and generates $1 billion in state and local taxes.”)].

Fundamentally, the Rate Cap Policy will harm the public interest by significantly
compromising the ability of the DOE and IHEs to continue their federal research partnerships,
which, by their nature, seek to advance the country’s energy, economic, and national security
interests, as well as impacting basic quality of life considerations, as the affidavits in this case
amply reflect. Cornell alone, in partnership with the DOE, performs work “on: plasma physics
research to control fusion and maintain safety and security of nuclear weapons; conversion of
cheap carbon dioxide or methane to produce chemical fuels for economic competitiveness in the
United States chemical industry; circuit design for artificial intelligence, high performance
computing, and quantum technology; better materials for stealth and camouflage technologies;
recovery/extraction of rare earth minerals; development of biodegradable plastics that disappear
from the environment; simulation tools to make fusion energy a practical reality; clarifying
drought risks impacting agriculture in the Western United States; and the contribution of urban

land-use development and changes to flood risks in Philadelphia, and the extent to which zoning
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