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V.
NATIONAL SCIENCE FOUNDATION, and

BRIAN STONE, in his official capacity as Acting
Director of the National Science Foundation,

Defendants.

1. This suit challenges the unilateral decision of the National Science Foundation
(“NSF”) to slash “indirect cost rates” for government-funded research. This policy is identical in
key respects to policies of the National Institutes of Health (“NIH”") and Department of Energy
(“DOE”) that district courts have already enjoined. Massachusetts v. Nat’l Insts. of Health
(“NIH”), No.25-CV-10338, F.Supp.3d _,2025WL 702163, at *1 (D. Mass. Mar. 5, 2025),
Jjudgment entered, 2025 WL 1063760 (D. Mass. Apr. 4,2025), appeal docketed, No.25-1344 (1st
Cir. Apr. 9, 2025); Ass ’'n of Am. Univs. (“AAU”) v. Dep 't of Energy, No. 25-cv-10912, 2025 WL
1119791,at*1 (D. Mass Apr. 16,2025). NSF’s action is unlawful for most of the same reasons,
and it is especially arbitrary because NSF has not even attempted to address many of the flaws the
district courts found with NIH’s and DOE’s unlawful policies. As with those policies, if NSF’s
policy is allowed to stand, it will badly undermine scientific researchat America’s universities and
erode our Nation’s enviable status as a global leader in scientific research and innovation.

2. For decades, universities have built their research institutions on the government’s
settled approach to funding the actual costs of the research it sponsors. Some of those costs are
“direct;” thatis, they are readily attributable to specific projects. Others are “indirect;” thatis, they
are necessary for the research to occur but harder to attribute to individual projects. Computer
systems to analyze enormous volumes of data; information-technology and utility systems

providing the backbone for those efforts; building, maintaining, operating, and keeping up to date
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Policy applies this supposedly necessary limit on indirect cost rates only to universities, not to
other institutions that participate in NSF grants and cooperative agreements.?2

9. As with the similar policies at NIH and DOE, NSF’s Rate Cap Policy is clearly
unlawful. First, it violates the governing statutes in myriad respects. The Policy sets “a
predetermined fixed-percentage rate[]” of 15% that is not based on an estimate of actual
“reimbursable indirect costs.” 41 U.S.C. § 4708. And with Congress having preserved a tailored
approach to indirect cost rates since 1965, it beggars belief to suggest that Congress—without
sayinga word—impliedly authorized NSF to enacta sweeping, one-size-fits-all command that will
upend research at America’s universities. See MCI Telecomms. Corp. v. Am. Tel. & Tel. Co., 512
U.S. 218, 229 (1994).

10. Second, the Rate Cap Policy violates the indirect cost regulations that OMB
promulgated to provide stability, protect reliance interests, and ensure that recipients can cover the
actual costs of conducting the research the government has selected them to undertake. Those
regulations provide, in no uncertain terms, that the “[nJegotiated indirect cost rates must be
accepted by all Federal agencies.” 2 C.F.R. §200.414(c)(1). NSF’s reading of that mandate’s
narrow exceptions would nullify that command, effectively replace the word “must” with “may,”
and allow any agency to reject those negotiated rates simply by announcing a different across-the-
board policy. Moreover, Plaintiffs collectively have thousands of proposals pending before the
NSF that were prepared in reliance on their individually negotiated indirect cost rates. To the
extent the new rate will be applied to awards that did not include notice of the 15% rate, the Rate
Cap Policy separately violates the regulations’ requirement that any departure from the negotiated

rate appear upfront in the notice of funding opportunity.

2 This Complaint uses “universities” as a shorthand for the “institutions of higher education” that
are subject to the Rate Cap Policy.
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11.  Third, the Rate Cap Policy’s conclusory explanation falls far short of satisfying the
APA’s reasoned-decisionmaking requirements. The Policy ignores that the process of
approximating indirect costs is inherently individualized and is—at its core—incompatible with
its one-size-fits-allapproach. The Policy ignores the immense harms from jettisoningan approach
dating from 1965—harms that Congress itself emphasized in rejecting a materially identical
proposal in 2017. The Policy ignores the reliance interests of the universities that carry out
federally sponsored research, which have structured their budgets and investment decisions on the
durable approach to indirect cost rates that Congress has embedded in statute and that the
Executive Branch has protected in regulation. And the Policy ignores the NSF’s policy on cost
sharing and the findings underlying that policy, which recognize that NSF should generally fund
the full costs of the research it sponsors and that attempts to impose mandatory cost sharing create
immense problems. Meanwhile, the Policy inexplicably singles out universities and does not
explain why it exempts other recipients.

12.  Theeffects willbe immediate and irreparable. Ifindirectcostrates are cutto 15%,
the amountand scope of future research by universities will decline precipitously. Vitalscientific
work will come to a halt, training will be stifled, and the pace of scientific discoveries will slow.
Progress on national security objectives, such as maintaining strategic advantages in areas like
Al and quantum computing, will falter. And because of all this, America’s standing as a world
leader in scientific discovery will decline. The proposals that are pending before the NSF, which
responded to notices of funding opportunity, all assumed in their scopes of work and budgets that
their home institutions’ indirect cost rates would be used. These include not only fundamental
research into scientific understanding, but also projects pioneering cutting-edge innovations in

artificial intelligence, quantum computing, cybersecurity, semiconductors, virtual reality,
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cryopreservation of living tissue, and other technology fields. Many of these proposals will no
longer be viable.
JURISDICTION AND VENUE

13.  This action arises under the Administrative Procedure Act (APA), 5 U.S.C.
§§ 701-706, and regulations governing federal grants and cooperative agreements. This Court
has subject matter jurisdiction pursuant to 28 U.S.C. § 1331 and the APA.

14.  Venue is proper in this District under 28 U.S.C. § 1391(¢)(1), because Defendants
are agencies of the United States and officers of the United States acting in their official capacity,
and a substantial part of the events or omissions giving rise to the claims occurred in this District,
and a Plaintiff resides in this District.

PARTIES

15.  Plaintiff Association of American Universities (“AAU”) is an association
composed of 71 leading research universities with the goal of transforming lives through
education, research, and innovation. AAU’s member organizations are public and private
research universities thatare world-renowned centers of scientific and technological research and
innovation. Much of their scientific work is supported by NSF grants and cooperative
agreements. AAU’s members intend to apply for new funding awards, and/or renewals and
continuations of existing funding awards, in the next year and in future years to come.

16.  Plaintiff Association of Public and Land-Grant Universities (“APLU”) is a
membership organization that fosters a community of university leaders collectively working to
advance the mission of public research universities. A core mission of the APLU is fostering

research and innovation, specifically by “promoting pathbreaking scientific research.”> APLU’s

3 Ass’n of Pub. & Land-Grant Univs., About Us, https://www.aplu.org/about-us/ (last visited
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in the next year and in future years to come.

25.  Plaintiff Board of Trustees ofthe University of Illinois (“Illinois”) is the governing
body of the University of Illinois, a public university with its flagship campus in Urbana-
Champaign, Illinois. Illinois receives substantial annual funding from NSF. In the 2024 fiscal
year, Illinois had 501 unique principal investigators receiving NSF funding, totaling
$129,288,449 in NSF funding ($97,452,569 in direct costs and $31,838,880 in indirect costs,
based on a 58.6% indirect cost rate). NSF is the University’s leading funder, and Illinois has
received more NSF funding than any other university in the nation for six consecutive years.
Based on expenditures from the 2024 fiscal year,a 15% indirect cost rate would have resulted in
an estimated loss of more than $23 million. Illinois intends to apply for new funding awards,
and/orrenewals and continuations of existing fundingawards, in the nextyearand in future years
to come.

26.  Plaintiff Massachusetts Institute of Technology (“MIT”) is a private land-grant
university located in Cambridge, Massachusetts. Founded to accelerate the nation’s industrial
revolution, MIT faculty, researchers, and graduates have invented fundamental technologies,
launched new industries, and advanced human understanding of science, technology, and other
areas of scholarship. In the 2024 fiscal year, MIT received $97 million in funding from NSF for
performingsponsored research under grants and cooperativeagreements. MIT conducts research
under 469 grants and 19 cooperative agreements from NSF that are currently active for the 2025
fiscal year. These awards involve 322 unique principal investigators. The on-campus facilities
and administrative rate applicable to NSF awards for MIT’s 2025 fiscal year, as negotiated with
the Office of Naval Research, is 59.0%. When fully implemented, MIT estimates that NSF’s

proposed cap of 15% for indirect cost recovery would result in a projected $18 million loss
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costs. Asa simplified example, supposea single laboratory houses two research projects—one
with $75,000 of annual overhead-bearing direct costs and one with $25,000 of annual overhead-
bearingdirect costs. Suppose, too, thatthe laboratory’s sole indirectcostis the costof electricity,
which costs $10,000 per year. Because the cost of electricity ($10,000) is 10% of the overhead-
bearing direct costs ($100,000), the indirect cost rate would be 10%. Thus, $7,500 of electricity
costs would be allocated to the first project, and $2,500 of electricity costs would be allocated to
the second project.

47.  Federal regulations prescribe a detailed methodology for negotiating indirect cost
rates. See Appendix Il to Part 200. Typically, a single agency negotiates an indirect cost rate
with an institution. For universities, rates are generally negotiated by either “the Department of
Health and Human Services (HHS) or the Department of Defense’s Office of Naval Research
(DOD), normally depending on which of the two agencies (HHS or DOD) provide[d] more funds
directly to the [relevant] educational institution for the most recent three years.” 2 C.F.R. pt. 200,
app. lII(C)(11)(a)(1).

48.  Thatindirectcostrate then applies to all of thatinstitution’s grants and cooperative
agreements across the entire federal government. Federal regulations require institutions to
conduct and submit to their federal agency comprehensive cost analyses that follow detailed
federal cost accounting guidelines governing reasonable and allowable indirect costs. For
example, if an institution seeks to recover the cost of building maintenance related to federal
research support, it must document those costs and then allocate those maintenance costs across

research and non-research programs.
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49.  The federal agency then reviews and verifies these proposals and determines the
institution’s indirect cost rate based on its judgment of which rate reflects actual, verified costs
incurred by the institution.

50.  Typically, the negotiated rates remain in effect for two to four years.

51.  After the costs are incurred, federal agencies conduct audits to ensure that the
negotiated indirect cost rate conforms to the actual indirect costs that were incurred. The indirect
costrate can be adjusted if the audit establishes that the institution has recovered excess costs.

52.  Negotiated rates vary significantly from institution to institution. The primary
reason for this variation is thatdifferent institutions conduct different types of research. Scientific
laboratories tend to be far more expensive to build and maintain than generic office buildings.
As such, aninstitution engagingin cutting-edge physics research will likely have a higher indirect
costrate than an institution primarily engaged in social science research. Even in the context of
scientific research, some types of research are more expensive than others. If a particular
institution invests in an expensive piece of advanced lab equipment that supports multiple lines
of research, that institution will have higher indirect cost rates than a different institution that
does not use expensive lab equipment or uses such equipment for only one research project.

53.  Institutions with higher-than-average negotiated indirect cost rates are typically
those that support facility-intensive types of research. State of the art nuclear, energy and
computing research (including Al and quantum computing), for example, often requires higher
indirect cost rates. Past studies show that indirect cost rates for university research are slightly
less than those for other research entities, i.e., that universities had the lowest percentage of total

research costs classified as indirect costs as compared to federal and industrial laboratories.®

6 Ass’n of Am. Univs., Frequently Asked Questions About Facilities and Administrative (F&A)
Costs of Federally Sponsored University Research (Feb. 10, 2025), https://www.aau.edu/key-
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disallowing the “payment of overhead based on a stipulated percentage of direct labor or other
costs . . . in lieu of reimbursement of the actual costs of overhead.” 35 Comp. Gen. 434 (1956).

58.  Shortly thereafter, Congress imposed a 20% cap on the amount of indirect costs
that agencies could reimburse. Independent Offices Appropriation Act, 1965, Pub. L. No. 88-
507,§ 303, 78 Stat. 640, 666 (1964); see Independent Offices Appropriation Act, 1963, Pub. L.
No. 87-742, § 304, 76 Stat. 716, 740 (1962). Butjusta few years later, Congress lifted that cap
and replaced it with more general language indicating that “[n]one of the funds provided herein
shall be used to pay any recipient of a grant for the conduct of a research project an amount equal
to as much as the entire cost of the project”—in short, requiring at least some cost sharing
Independent Offices Appropriation Act, 1966, Pub. L. No. 89-128, § 303, 79 Stat. 520, 543
(1965). In 2005, Congress eliminated even that more general requirement.

59.  Inthewakeofthese congressional actions, NSFuntilnow has created policies that
soughtto carefully follow the lead that Congress by statute hadset. Forexample, NSF’s Proposal
and Award Policies and Procedures Guide—which is cross-referenced in NSF’s regulations
implementing OMB’s uniform guidance, see 2 C.F.R. § 2500.100—specifies that “it is NSF
policy that recipients are entitled to reimbursement from award funds for indirect costs” pursuant

EN13

to the recipients’ “current Federally negotiated indirect costrate agreement.” NSF, Proposal and
Award Policies and Procedures Guide X-5 (effective May 20, 2024) (“Award Guide”),
https://nsf-gov-resources.nsf.gov/files/nsf24 1.pdf.

60.  The Award Guide also narrowly limits “[m]andatory cost sharing”—which means
that a recipient must cover part of the cost of the research. /d. atII-21. “Mandatory cost sharing

will only be required for NSF programs when explicitly authorized by the NSF Director, the NSB,

or legislation.” Id. The Award Guide further states that “[e]xcept where specifically identified
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modified approach to” the reimbursement of “indirect costs” and “deviations from negotiated
rates,” or to “intentionally or substantially expand the fiscal effect of the approval of such
deviations from negotiated rates beyond the proportional effect of such approvals in such
quarter.” Id.

64.  The House Report noted that, “[w]hile the Committee appreciates the Secretary’s
efforts to find efficiencies in NIH research spending, the Administration’s proposal to
dramatically reduce and cap reimbursement of facilities and administrative (F&A) costs to
research institutions is misguided and would have a devastating impact on biomedical research
across the country.” H.R.Rep. No. 115-244,at50. The Senate Reportnoted, “[t]he methodology
for negotiating indirect costs has been in place since 1965, and rates have remained largely stable
across NIH grantees for decades. The Administration’s proposal would radically change the
nature of the Federal Government’s relationship with the research community, abandoning the
Government’s long-established responsibility for underwriting much of the Nation’s research
infrastructure, and jeopardizing biomedical research nationwide. The Committee has not seen
any details of the proposal that might explain how it could be accomplished without throwing
research programs across the country into disarray.” S. Rep. No. 115-150, at 109.

65.  Congress has repeatedly reenacted the rider ever since. See Department of
Defense and Labor, Health and Human Services, and Education Appropriations Act, 2019 and
Continuing Appropriations Act, 2019, Pub. L. No. 115-245, § 224, 132 Stat. 2981, 3094; Further
Consolidated Appropriations Act, 2020, Pub. L. No. 116-94, § 224, 133 Stat. 2534,2582 (2019);
Consolidated Appropriations Act, 2021, Pub. L. No. 116-260, § 224,134 Stat. 1182, 1594 (2020);
Consolidated Appropriations Act, 2022, Pub. L. No. 117-103, § 224, 136 Stat. 49, 470-71;

Consolidated Appropriations Act, 2023, Pub. L. No. 117-328,§ 224, 136 Stat. 4459, 4883-84
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consider whether the “‘history and the breadth of the authority that [the agency] has asserted™
and the “‘economic and political significance’ of that assertion” counsel in favor of “‘hesitat[ing]
before concluding that Congress’ meant to confer such authority.” West Virginia v. EPA, 597
U.S. at 721 (quoting FDA v. Brown & Williamson Tobacco Corp.,529 U.S. 120, 159-60 (2000),
superseded by statute as stated in FDA v. Wages & White Lion Invs., L.L.C., 145 S. Ct. 898
(2025)); see also MCI Telecomms. Corp., 512 U.S. 218. In Biden v. Nebraska, 600 U.S. 477
(2023), for example, the Court held that the government could not use a tailored waiver authority
to wipe out student loans wholesale and so “unilaterally alter large sections of the American
economy.” Id. at 507. Likewise here, no statute expressly authorizes NSF to depart from the
tailored approach Congress has created to devastate the very research NSF has been authorized—
and indeed required—to promote and fund.

80.  Because Congressdid notexpressly authorize NSF to make this unilateral change,
the Rate Cap Policy is invalid.

Count II
Violation of Administrative Procedure Act—Contrary to Law
(Illegal Departure from Negotiated Cost Rates in Violation of 2 C.F.R. 200.414)

81.  All of the foregoing allegations are repeated and realleged as if fully set forth
herein.

82.  The APA directs courts to hold unlawful and set aside agency actions that are not
in accordance with law. 5 U.S.C. § 706(2)(A).

83. 2 C.F.R. § 200.414(c)(1) states that negotiated indirect cost rates “must be
accepted by all Federal agencies. A Federal agency may use a rate different from the negotiated

rate for either a class of Federal awards or a single Federal award only when required by Federal
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documentation to support compliance;” or (3) “[a]ppeared unreasonable and did not reflect the
actions a prudent person would take in the circumstances.” 2 C.F.R. § 200.1 (definition of
“Questioned cost”). Theresults of the auditand any questioned costs are factored into negotiation
of indirect cost rates. See Appendix III to Part 200.

95.  NSF ignored that detailed process. Instead, it arbitrarily determined that all
universities would recover at most a 15% rate, violating the regulations’ substantive commands
and rendering that entire regulatory process meaningless.

Count IV
Violation of the Administrative Procedure Act — Arbitrary and Capricious

96.  All of the foregoing allegations are repeated and realleged as if fully set forth
herein.

97.  The APA providesthatcourts “shall...hold unlawful and setaside agencyaction”
thatis “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.” 5
U.S.C. § 706(2)(A).

98.  The Rate Cap Policy is arbitrary and capricious for many reasons, including the
following.

99.  First, NSF’s justification is conclusory and violates NSF’s obligation to
“examine[] ‘the relevant data’ and articulate[] ‘a satisfactory explanation’ for [the] decision,
‘including a rational connection between the facts found and the choice made.’” Dep 't of Com.
v. New York, 588 U.S. 752,773 (2019) (quoting Motor Vehicle Mfrs. Ass 'n of United States, Inc.
v. State Farm Mut. Auto. Ins. Co.,463 U.S. 29,43 (1983)). One, the Policy says it “reduce[s]
administrative burdens for awardee institutions,” ignoring that institutions must still negotiate

indirect costrate agreements with otheragencies, that NSF and other agencies muststill negotiate
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