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restraining order (which the district court granted, see Chicago Women
in Trades v. Trump, 773 F. Supp. 3d 592 (N.D. Ill. 2025)), and then for
the preliminary injunction at issue in this appeal. SA10. The district
court granted CWIT’s preliminary-injunction motion in relevant part.
See SA51-53.

a. At the threshold, the district court held that CWIT has
standing to sue and that its challenge to the Certification Provision is
ripe. The district court did not identify any instances in which the
government required CWIT to change the content of its non-federally
funded programming. Instead it highlighted—still without identifying a
link to the Certification Provision, the False Claims Act, or violations of
federal civil rights law—instances in which CWIT was asked to stop
using federal funds to promote DEI, or to offer a program without DEI

content. SA14-15.

overbroad, vague, and discriminates based on viewpoint, Dkt. No. 1,

9 102-119; (2) denies CWIT due process under the Fifth Amendment,
id. §9 128-139; and (3) encroaches on Congress’s power under the
Spending Clause, id. 19 148-155, 169-187. Because the district court
found a likelihood of success on the funding-condition claim, see infra p.
8-9, 1t did not reach these additional challenges in granting a
preliminary injunction against the Certification Provision. SA26.
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The district court concluded on that basis that CWIT has shown a
concrete injury sufficient for standing because “enforcement is
imminent,” and “compliance with the Certification Provision . . . calls
upon . . . CWIT to modify its activities and advocacy now so that it can
make an appropriate certification to avoid having the axe fall.” SA15-
16. On the same basis, the district court held that CWIT’s claim
regarding the Certification Provision is ripe because “CWIT faces
serious harm if consideration . . . is withheld” as the passage of time
“Increases the pressure to self-censor its speech.” SA16-17.

b. Turning to CWIT’s request for a preliminary injunction, the
district court held that CWIT is likely to succeed on the merits of its
First Amendment claim. It asserted that the Certification Provision is
probably unconstitutional because it would require CWIT to certify as
to all its DEI programming, “irrespective of whether [it] 1s federally
funded.” SA23-26. The district court reached that conclusion
notwithstanding the fact that the required certification would only
implicate “programs . . . that violate . . . Federal anti-discrimination
laws.” EO 14,173, § 3(b)(iv)(B). In the district court’s view, this made no

difference because EO 14,173 neither defines “DEI” nor explains “what
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the alternative, for a stay of the preliminary injunction pending appeal
to the extent it sweeps beyond that narrower scope. See Dkt. 119. As of
the date of this brief, that motion remains pending before the district

court.

SUMMARY OF ARGUMENT

I. The district court’s preliminary injunction was premised on a
misunderstanding of the Certification Provision that caused it to err on
both standing and the merits.

A. The Certification Provision directs agencies to require grantees
to certify that their DEI programs comply with federal
antidiscrimination laws and that this condition is material to the
federal government’s payment decisions for purposes of the False
Claims Act. There can be no serious dispute that the provision, properly
understood, provides no basis for an injunction. But the district court
misconstrued it. The court concluded that grantees would need to
certify not only that they do not violate federal antidiscrimination laws
in operating any programs that promote DEI, but that they do not
promote DEI at all. Nothing in the Certification Provision supports that

reading.
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because they “fail[] to show a concrete, particularized injury fairly
traceable to . . . the specific . . . provision [CWIT] attack][s] as
unconstitutional.” California v. Texas, 593 U.S. 659, 680 (2021)

Finally, even if CWIT had established an objectively reasonable
chill as to its non-federally funded speech, it would still lack standing
because it has not shown any “self-censor[ship] as a result.” See Speech
First, 968 F.3d at 638. At most, CWIT claims that it now “work([s] in a
climate of fear and uncertainty,” GA81, and the district court concluded
that CWIT “faces pressure to self-censor,” SA14. But to establish
standing based on a chill to its non-federally funded activities, Article
IIT would require CWIT to identify a program that is neither federally
funded nor illegal and explain that it “planned or wished to sponsor
[that program] in the future” but has refrained from doing so because of
the Certification Provision (or would have so refrained but for the
district court’s intervention). Speech First, 968 F.3d at 639-40. Because
CWIT has made no such showing, it has not “demonstrated that . . . the
[government] deterred some specific intended act of expression
protected by the First Amendment.” Id. at 640 (quotation marks

omitted).
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legal obligations under the “applicable” federal civil rights laws such as
Title VI of the Civil Rights Act of 1964, which applies to all recipients of
federal assistance, 42 U.S.C. § 2000d-1—rules that are already binding
independent of any certification requirements. The Certification
Provision does nothing more than instruct agencies to require a
certification that these pre-existing obligations are being honored.

That is not novel. It has been true for decades that “[e]very
application for Federal financial assistance must, ‘as a condition to its
approval and the extension of any Federal financial assistance,” contain
assurances that the program will comply with Title VI and with all
requirements imposed pursuant to the executive regulations issued
under Title VI.” Guardians Ass’n v. Civil Serv. Comm’n, 463 U.S. 582,
629-30, 630 n.22 (1983) (Marshall, J., dissenting) (citing regulations
from Departments of Agriculture, Commerce, Defense, Education,
Energy, Health and Human Services, Housing and Urban Development,
Interior, Justice, Labor, State, Transportation, and Treasury). These
“assurance[s]” of compliance are “given in consideration of federal aid,
and the federal government extends assistance in reliance on the

assurance of compliance”’—but the obligations of Title VI apply

28
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ADDENDUM
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Sec. 6 . Severability. If any provision of this order, or the application of
any provision to any person or circumstance, 1s held to be invalid, the
remainder of this order and the application of its provisions to any other
persons or circumstances shall not be affected thereby.

Sec. 7. Scope. (a) This order does not apply to lawful Federal or private-
sector employment and contracting preferences for veterans of the U.S.
armed forces or persons protected by the Randolph-Sheppard Act, 20
U.S.C. 107 et seq.

(b) This order does not prevent State or local governments, Federal
contractors, or Federally-funded State and local educational agencies or
institutions of higher education from engaging in First Amendment-
protected speech.

(c) This order does not prohibit persons teaching at a Federally
funded institution of higher education as part of a larger course of
academic instruction from advocating for, endorsing, or promoting the
unlawful employment or contracting practices prohibited by this order.

Sec. 8 . General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(1) the authority granted by law to an executive department,
agency, or the head thereof; or

(1) the functions of the Director of the Office of Management and
Budget relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law
and subject to the availability of appropriations.

(c) This order is not intended to and does not create any right or
benefit, substantive or procedural, enforceable at law or in equity by
any party against the United States, its departments, agencies, or
entities, its officers, employees, or agents, or any other person.

THE WHITE HOUSE, January 21, 2025.

A5
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Infrastructure" program, under which CWIT provides technical assistance,
apprenticeship, and workforce equity plans for women in the skilled trades.

In 2024, Congress enacted the Further Consolidated Appropriations Act of 2024,
which "[p]rovided further, That of the amounts made available to the [DOL] Women's
Bureau, not less than $5,000,000 shall be used for grants authorized by the Women in
Apprenticeship and Nontraditional Occupations Act." See Further Consolidated
Appropriations Act, 2024, Pub. L. No. 118-47, 138 Stat. 460, 641; see also Compl. | 49.
The Further Consolidated Appropriations Act of 2024 "appropriated [funds], out of any
money in the Treasury not otherwise appropriated, for the fiscal year ending September
30, 2024." Id. 138 Stat. 460, 461. On September 26, 2024, Congress passed the
Continuing Appropriations and Extensions Act of 2025, which appropriated

[s]Juch amounts as may be necessary, at a rate for operations as provided

in the applicable appropriations Act for fiscal year 2024 and under the

authority and conditions provided in such Acts, for continuing projects or

activities . . . that are not otherwise specifically provided for in this Act, that

were conducted in fiscal year 2024, and for which appropriations, funds, or

other authority were made available in the following appropriations Acts: . . .

(8) The Departments of Labor, Health and Human Services, and Education,

and Related Agencies Appropriations Act, 2024 (division D of Public Law

118-47).

Continuing Appropriations and Extensions Act, 2025, Pub. L. No. 118-83, Div. A, § 101,
138 Stat. 1524, 1524-25. This Act stated that "[a]ppropriations made by section 101
shall be available to the extent and in the manner that would be provided by the
pertinent appropriations Act" and that "appropriations and funds made available and
authority granted pursuant to this Act shall be available until . . . December 20, 2024."

Id., Div. A, §§ 103, 106, 138 Stat. 1524, 1526. The Act does not otherwise reference

the Further Consolidated Appropriations Act of 2024's provision requiring not less than

SA3
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provide technical skills training for workers, including both employed and unemployed
workers." 29 U.S.C. §§ 50, 2916a(1)—(2). This grant partially funds two of CWIT's
apprenticeship programs that build participants' test preparedness and workplace
readiness.

Third, CWIT holds a subcontract with an organization called Jobs for the Future
(JFF). JFF, in turn, is funded by DOL through its Improving Diversity and Equity
Apprenticeship for Manufacturing (IDEA-M) program. Under this subcontract, CWIT
receives funding in exchange for providing services that increase and retain women in
advanced manufacturing apprenticeship programs.

Fourth, CWIT is a subrecipient to JFF's Apprenticeship USA grant, again funded
by DOL. To receive grant funding, CWIT is required to conduct apprenticeship
programs, serve as a subject matter expert at events, research and document best
practices for recruitment of women, and lead training sessions.

Fifth, CWIT is a subrecipient of a Tradeswomen Building Infrastructure Initiative
(TBII) grant. DOL, under the Workforce Innovation and Opportunity Act, awarded the
lllinois Department of Labor a TBII grant, and CWIT received a subaward. Under this
grant, CWIT works with local communities to promote diverse worksites and
harassment-free workplaces and to conduct data evaluation and best practices training.

In sum, CWIT leads a diverse array of educational and apprenticeship programs
focused on retaining and increasing the employment of women in skilled trades. A
substantial amount of CWIT's funding to conduct these programs comes from grants

that originate with the Department of Labor, a department in the Executive Branch.
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preferences, and activities in the Federal Government, under whatever name they
appear." Exec. Order No. 14151, 90 Fed. Reg. 8339, § 2. Two subsections of section
2, both challenged by CWIT, further describe how these terminations will be effectuated.
All executive agencies, departments, and commission heads must, "within sixty days" of
the J20 Order:
(i) terminate, to the maximum extent of the law, all DEI, DEIA, and
"environmental justice" offices and positions (including but not limited to
"Chief Diversity Officer" positions); all "equity action plans," "equity" actions,
initiatives, or programs, "equity-related" grants or contracts; and all DEI or
DEIA performance requirements for employees, contractors, or grantees]
[and]
(i) provide the Director of the OMB with a list of all: (A) agency or
department DEI, DEIA, or "environmental justice" positions, committees,
programs, services, activities, budgets, and expenditures in existence on

November 4, 2024, and an assessment of whether [those initiatives] have
been misleadingly relabeled . . . .

Id. § 2(b)(i)—(ii)(A).
CWIT also challenges a similar Termination Provision in the J21 Order, which
only addresses activities within the government:
The Director of the Office of Management and Budget .. . shall: ... (iii)
Terminate all "diversity," "equity," "equitable decision-making," "equitable
deployment of financial and technical assistance," "advancing equity," and
like mandates, requirements, programs, or activities, as appropriate.
Exec. Order No. 14173, 90 Fed. Reg. 8633, § 3(c)(iii).
2. Certification Provision
Next, CWIT challenges the Certification Provision of the J21 Order. This
provision, section 3(b)(iv), requires the "head of each agency" to include "term[s]" in

"every contract or grant award" that requires the counterparty to "certify" certain matters.

Id. § 3(b)(iv)(A)—(B). Specifically, two terms are to be included in every contract or grant

SA7
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Discussion
A. Standing

The parties present no new arguments regarding why this Court should modify
the conclusions it reached in its TRO ruling regarding CWIT's standing. The Court
adopts and incorporates its determination that CWIT lacks standing to challenge section
2(b)(ii)(A) of the J20 Order and sections 3(c)(iii) and 4(b) of the J21 Order. /d. at *2.
CWIT does have standing, however, to pursue its claims regarding section 2(b)(i) of the
J20 Order (Termination Provision) and section 3(b)(iv) of the J21 Order (Certification
Provision). See Exec. Order No. 14151, 90 Fed. Reg. 8339, § 2(b)(i); Exec. Order No.
14173, 90 Fed. Reg. 8633, § 3(b)(iv). The Court will elaborate on its prior conclusion
below.

"Article Il of the Constitution limits the federal judicial power to certain 'cases’
and 'controversies." Silha v. ACT, Inc., 807 F.3d 169, 172—73 (7th Cir. 2015) (quoting
Lujan v. Defs. of Wildlife, 504 U.S. 555, 559-60 (1992)). A case or controversy is
present when a plaintiff establishes the "irreducible constitutional minimum" of standing.
Id. (quoting Lujan, 504 U.S. at 559—-60). Standing has three elements: a plaintiff must
demonstrate that it has (1) "suffered a concrete and particularized injury that is either
actual or imminent," (2) "that the injury is fairly traceable to the defendant," and (3) "that
it is likely that a favorable decision will redress that injury." Massachusetts v. E.P.A.,
549 U.S. 497, 517 (2007).

Although "imminent" injury may suffice for standing, it "must be certainly
impending to constitute injury in fact"—"allegations of possible future injury are not

sufficient." Clapper v. Amnesty Int! USA, 568 U.S. 398, 409 (2013) (citation omitted).
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Id. 9] 16.

Similarly, CWIT says that one of its contractors contacted CWIT to ask if any
presentations could be made without referencing DEI or including DEI content.
According to CWIT, "[t]he contractor suggested that it asked these questions because of
the Executive Orders." Vellinga Decl. || 46.

CWIT is not alone in this regard. Both the January 22, 2025 Training and
Employment Notice and its recirculation on March 20, 2025, which directed "all
recipients of federal financial assistance awards . . . to cease all activities related to
'diversity, equity and inclusion' (DEI)," were sent by DOL to CWIT and roughly sixty
other grantees. See Vellinga Decl., Ex. 2 at 1; Pl.'s Mot. to Suppl. the Factual R., Ex. A
at 1. Even if DOL recirculated the notice in error, the mistake does not overcome the
fact that grantees had already been made well aware by the January 22, 2025 email
that their financial awards were in peril as long as they continued DEI programs.

Defendants do not dispute any of CWIT's averments in this regard. CWIT
contends that these matters exemplify the sort of self-censorship pressure that it and
other grantees face and will continue to face under the J20 and J21 Orders.

The Court concludes that for both the Termination and Certification Provisions,
CWIT has established injuries imminent enough to constitute concrete injuries in fact
that support standing. In addition to the fact that the Orders themselves, and the
communications CWIT and others have received, indicate that enforcement is imminent,
the provisions put grantees like CWIT in the position of having to act now to avoid

adverse consequences in the near future. Among other things, compliance with the
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claims arise out of a "contract." The government contends that CWIT's "claim as to the
Termination Provision is not ripe for review" in light of a recent Supreme Court order
that, it says, indicates "serious questions about whether this Court would have
jurisdiction to review [CWIT's] future post-termination claims." Defs.' Notice of Suppl.
Authority at 1 (referencing the Supreme Court's April 4, 2025 order staying an injunction
in Department of Education v. California, 604 U.S. ---, 2025 WL 1008354 (April 4, 2025)
(per curiam)). Because, the government contends, CWIT's suit is, "[a]t bottom, a
request to enjoin the termination of contracts/grants," it is, "in essence, an 'enforcement
of the Government's contractual obligation to pay money." /d. at 2 (quoting Dep't of
Educ., 2025 WL 1008354, at *2) (cleaned up). In particular, the government argues, the
Court's enjoining of the Termination Provision amounts to an order to continue paying
funds to CWIT. On these grounds, the government contends that the case amounts to
a contract dispute, meaning jurisdiction would lie in the Court of Federal Claims once
CWIT's grants are terminated but that, until that condition occurs, the claims remain
unripe for review.

The government also contends that, at the TRO hearing, CWIT's counsel
"conceded that jurisdiction over a contract dispute would [lie] in the Court of Federal
Claims even if the dispute involved constitutional rights" but argued that "the same
jurisdictional limit does not apply to disputes over federal grants." /d. According to the
government, however, "[tlhe Supreme Court's order, which applies the Tucker Act to a
dispute involving federal grants, forecloses any such distinction." /d.

The Court is unpersuaded that CWIT's claims are unripe on the basis argued by

the government. lrrespective of whether grants and contracts are indistinguishable

19
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providing women-focused trade apprenticeship and training programs. CWIT
acknowledges that the government may selectively fund projects. But it argues that
because the government has already awarded CWIT with a series of grants, termination
of funding would constitute a coercive post-funding penalty.

In its TRO ruling, the Court concluded CWIT was likely to succeed on its First
Amendment claim regarding the Termination Provision. See Chi. Women in Trades,
2025 WL 933871, at *5-8. The Court's conclusion was twofold. First, the Court
determined that the Termination Provision was unduly coercive, relying on National Rifle
Association of America v. Vullo, 602 U.S. 175 (2024). Second, the Court found the
provision's vagueness produced an impermissible chilling effect on speech, citing
Grayned v. City of Rockford, 408 U.S.104 (1972).

The government asks the Court to reconsider this ruling. It argues that Vullo's
coercion analysis is inapposite for cases involving government funding, as the
government has wide latitude to determine what it does and does not fund. See Rust,
500 U.S. at 193. Because it acts as "patron" when making funding decisions, the
government contends, it may terminate funding in accordance with its policy priorities.
This funding context, according to the government, also makes the First Amendment
vagueness concerns inapplicable. See Nat'! Endowment for the Arts v. Finley, 524 U.S.
569, 588 (1998).

With the benefit of further briefing and argument on this issue, the Court
concludes that CWIT is not likely to succeed on the merits of its First Amendment claim
relating to the Termination Provision.

The Court begins with a basic premise: "The government can say what it wishes

27
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the President gives his subordinates an unclear directive." Id.

The Court finds that CWIT has not shown that it is likely to succeed on the merits
of its Fifth Amendment claim regarding the Termination Provision. There are no
references in this provision to "illegal DEI," although it appears elsewhere in the Order.
Parsing the remainder of this provision, one arguably vague phrase is "to the maximum
extent allowed by law." See Exec. Order No. 14151, 90 Fed. Reg. 8339, § 2(b)(i). Prior
to filing its second opposition memorandum, the government had not clarified what the
phrase "to the maximum extent allowed by law" meant. It now has. The Court must
consider the government's clarification in its determination of whether the Termination
Provision is unconstitutionally vague under the Fifth Amendment. See Village of
Hoffman Estates, 455 U.S. at 494 n.5; Forsyth County, 505 U.S. at 131.

In its supplemental preliminary injunction brief, the government states that the
Termination Provision's direction to federal agencies to "terminate, to the maximum
extent allowed by law . . . all . . . 'equity-related' grants or contracts" pertains to "the
government's legal authority to terminate a contract or grant, which does not depend on
whether the equity-related activity is 'legal' or 'illegal." Defs.' Second Mem. in Opp. at 3.
In other words, the phrase "to the maximum extent allowed by law" as contained in the
Termination Provision references the Executive Branch's authority under Article 1l and
the corresponding statutes that authorize the grants. It is a limit solely on the
government's authority. Any concerns of vagueness regarding exactly what authority an
agency may have to terminate a grant are internal considerations for the agency itself;
this is not an outward-facing provision. The Fifth Amendment's void-for-vagueness

doctrine is concerned with "lack of notice" and "may be overcome in any specific case
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Dist. No. 204, 636 F.3d 874, 879 (7th Cir. 2011) ("When the court believes the
underlying right to be highly significant, it may write injunctive relief as broad as the right
itself." (citation omitted)). As explained earlier, CWIT is likely to succeed on the merits
in showing that the Certification Provision violates its First Amendment rights. And
because CWIT has raised a facial challenge, the Court's analysis that the Certification
Provision violates the First Amendment applies to all federal grantees and contractors.
The significance of the underlying First Amendment right underscores the critical need
and urgency to properly protect grantees and contractors from suffering irreparable
injury to their free-speech rights.

Second, it is not an abstract possibility that the Certification Provision will impact
and chill speech beyond the federally-funded program. The J21 Order requires every
federal grant recipient to certify that it does not engage in any programs involving "illegal
DEI"—not just federally funded programs—uwithout knowing which programs fall under
that umbrella. It is likely that few such recipients will choose to follow CWIT's example
and put their organizations at risk by suing the government. In fact, rather than spend
their resources to challenge their patron in court or risk False Claims Act litigation, it is
more likely that grantees and contractors will take the safer route, keep their heads
down, and choose to simply stop speaking on anything remotely related to what the
government might consider as promoting DEI or equity. A nationwide injunction is
appropriate to protect grantees and contractors who will have to choose between giving
up their First Amendment rights on one hand and bearing the risks inherent in biting the
hand that feeds them on the other. See Barr, 916 F.3d at 917.

As one example of the likelihood of self-censorship by other federal grantees,
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