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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHICAGO WOMEN IN TRADES,
Plaintiff,

VS. Case No. 25 C 2005
PRESIDENT DONALD J. TRUMP,
DEPARTMENT OF LABOR, ACTING
SECRETARY OF LABOR VINCENT
MICONE, OFFICE OF MANAGEMENT
AND BUDGET, DIRECTOR OF THE
OFFICE OF MANAGEMENT AND
BUDGET RUSSELL VOUGHT, U.S.
DEPARTMENT OF JUSTICE, ATTORNEY
GENERAL OF THE U.S. DEPARTMENT
OF JUSTICE PAMELA BONDI,

N N N ' “m “m “ “ “ “ “m “mk “m ' “mr s

Defendants.

MEMORANDUM OPINION AND ORDER

MATTHEW F. KENNELLY, District Judge:

In this order, the Court considers plaintiff Chicago Women in Trades's (CWIT)
motion for a preliminary injunction. The order describes the lawsuit, the motion, and the
basis for the Court's ruling.

The Court concludes that a preliminary injunction is warranted against the
Department of Labor (DOL) from requiring any grantee or contractor to make a
certification pursuant to section 3(b)(iv) of Executive Order 14173. The Court further
enjoins DOL from applying section 2(b)(i) of Executive Order 14151 against CWIT to

prevent termination of its Women in Apprenticeship and Nontraditional Occupations
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$5 million to be allocated to grants under the WANTO Act, indicating that those grants
are to continue to be funded "as provided in the applicable appropriations Act for fiscal
year 2024." [d., Div. A, § 101, 138 Stat. 1524, 1524.

On March 15, 2025, Congress enacted the Full-Year Continuing Appropriations
and Extensions Act of 2025, again appropriating

[sJuch amounts as may be necessary, at the level specified in subsection

(c) and under the authority and conditions provided in applicable

appropriations Acts for fiscal year 2024, for projects or activities . . . that are

not otherwise specifically provided for, and for which appropriations, funds,

or other authority were made available in the following appropriations

Acts: ... (8) The Department of Labor, Health and Human Services, and

Education, and Related Agencies Appropriations Act, 2024 (division D of

Public Law 118-47).
Full-Year Continuing Appropriations and Extensions Act, 2025, Pub. L. No. 119-4, Div.
A, Title I, § 1101, 139 Stat. 9, 10. Subsection (c) states that "[t]he level referred to in
subsection (a) shall be the amounts appropriated in the appropriations Act referred to in
such subsection, including transfers and obligation limitations." /d., Div. A, Title |,
§ 1101(c), 139 Stat. 9, 12. The Act again does not otherwise reference the Further
Consolidated Appropriations Act of 2024's provision that not less than $5 million be
allocated to grants under the WANTO Act, again indicating that those grants should
continue to be funded "as provided in the applicable appropriations Act for fiscal year
2024." Id., Div. A, Title I, § 1101, 139 Stat. 9, 10.

Second, CWIT receives an Apprenticeship Building America (ABA) grant from
DOL. Two acts authorize the ABA grant: the National Apprenticeship Act and the
American Competitiveness and Workforce Improvement Act. These Acts authorize

DOL to "bring together employers and labor for the formulation of programs of

apprenticeship" and "award grants" to "establish demonstration programs or projects to
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provide technical skills training for workers, including both employed and unemployed
workers." 29 U.S.C. §§ 50, 2916a(1)—(2). This grant partially funds two of CWIT's
apprenticeship programs that build participants' test preparedness and workplace
readiness.

Third, CWIT holds a subcontract with an organization called Jobs for the Future
(JFF). JFF, in turn, is funded by DOL through its Improving Diversity and Equity
Apprenticeship for Manufacturing (IDEA-M) program. Under this subcontract, CWIT
receives funding in exchange for providing services that increase and retain women in
advanced manufacturing apprenticeship programs.

Fourth, CWIT is a subrecipient to JFF's Apprenticeship USA grant, again funded
by DOL. To receive grant funding, CWIT is required to conduct apprenticeship
programs, serve as a subject matter expert at events, research and document best
practices for recruitment of women, and lead training sessions.

Fifth, CWIT is a subrecipient of a Tradeswomen Building Infrastructure Initiative
(TBII) grant. DOL, under the Workforce Innovation and Opportunity Act, awarded the
lllinois Department of Labor a TBII grant, and CWIT received a subaward. Under this
grant, CWIT works with local communities to promote diverse worksites and
harassment-free workplaces and to conduct data evaluation and best practices training.

In sum, CWIT leads a diverse array of educational and apprenticeship programs
focused on retaining and increasing the employment of women in skilled trades. A
substantial amount of CWIT's funding to conduct these programs comes from grants

that originate with the Department of Labor, a department in the Executive Branch.
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CWIT to stop "any further work" on its subcontracted DEI projects. /d.

On March 26, 2025, JFF sent CWIT an email stating that it would be terminating
its contract with CWIT. JFF directly cited the Executive Orders as the basis for
termination: "JFF contracted with [CWIT] expressly to engage in activities no longer
'allowable' under Federal guidelines, pursuant to Executive Orders 14151 and 14173."
Pl.'s Second Mot. to Suppl. the Factual R., Ex. A at 1. At the preliminary injunction
hearing, CWIT indicated that JFF has agreed to pause termination pending further
developments in this case.

D. The present suit

CWIT filed the present suit on February 26, 2025 against President Trump and
the Department of Labor, the Office of Management and Budget, the Department of
Justice, and the heads of those agencies. It then moved for a temporary restraining
order (TRO) on March 18, 2025, arguing that it faces imminent, irreparable harm from
various terms of the J20 and J21 Orders. This Court granted the motion in part on
March 27, 2025, enjoining DOL from enforcing section 2(b)(i) of the J20 Order
(Termination Provision) against CWIT and from enforcing section 3(b)(iv) of the J21
Order (Certification Provision) against any grantee or contractor. See Chi. Women in
Trades v. Trump, --- F. Supp. 3d ---, No. 25 C 2005, 2025 WL 933871 (N.D. lll. Mar. 27,
2025).

CWIT now moves for a preliminary injunction, contending that five provisions of
the J20 and J21 Orders violate its rights under the First and Fifth Amendments to the
Constitution and also run afoul of the Constitution's Spending Clause and the separation

of powers.
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Discussion
A. Standing

The parties present no new arguments regarding why this Court should modify
the conclusions it reached in its TRO ruling regarding CWIT's standing. The Court
adopts and incorporates its determination that CWIT lacks standing to challenge section
2(b)(ii)(A) of the J20 Order and sections 3(c)(iii) and 4(b) of the J21 Order. /d. at *2.
CWIT does have standing, however, to pursue its claims regarding section 2(b)(i) of the
J20 Order (Termination Provision) and section 3(b)(iv) of the J21 Order (Certification
Provision). See Exec. Order No. 14151, 90 Fed. Reg. 8339, § 2(b)(i); Exec. Order No.
14173, 90 Fed. Reg. 8633, § 3(b)(iv). The Court will elaborate on its prior conclusion
below.

"Article Il of the Constitution limits the federal judicial power to certain 'cases’
and 'controversies." Silha v. ACT, Inc., 807 F.3d 169, 172—73 (7th Cir. 2015) (quoting
Lujan v. Defs. of Wildlife, 504 U.S. 555, 559-60 (1992)). A case or controversy is
present when a plaintiff establishes the "irreducible constitutional minimum" of standing.
Id. (quoting Lujan, 504 U.S. at 559-60). Standing has three elements: a plaintiff must
demonstrate that it has (1) "suffered a concrete and particularized injury that is either
actual or imminent," (2) "that the injury is fairly traceable to the defendant," and (3) "that
it is likely that a favorable decision will redress that injury." Massachusetts v. E.P.A.,
549 U.S. 497, 517 (2007).

Although "imminent" injury may suffice for standing, it "must be certainly
impending to constitute injury in fact"—"allegations of possible future injury are not

sufficient." Clapper v. Amnesty Int! USA, 568 U.S. 398, 409 (2013) (citation omitted).
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Still, "[i]t is well established that preenforcement challenges are within Article 11l." ACLU
v. Alvarez, 679 F.3d 583, 590 (7th Cir. 2012) (cleaned up). A plaintiff may establish
imminent injury prior to enforcement by showing either an "intention to engage in a
course of conduct arguably affected by a policy" coupled with a "credible threat the
policy will be enforced against" the plaintiff or a "chilling effect" on its speech that is
"objectively reasonable" and results in "self-censorship." Speech First, Inc. v. Killeen,
968 F.3d 628, 638 (7th Cir. 2020).

The "burden to demonstrate standing in the context of a preliminary injunction
motion is 'at least as great as the burden of resisting a summary judgment motion." Id.
(quoting Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871, 907 n.8 (1990) (Blackmun, J.,
dissenting)). The plaintiff must "set forth by affidavit or other evidence 'specific facts,'
rather than general factual allegations of injury." /d. (cleaned up).

When, as in this case, a plaintiff "attack[s] a number of diverse provisions" of an
enactment, its "standing to sue must be evaluated with respect to each specific
challenge." Genusa v. City of Peoria, 619 F.2d 1203, 1209 (7th Cir. 1980).
Accordingly, the Court addresses CWIT's standing to challenge the Termination and
Certification Provisions of the Executive Orders.

1. Section 2(b)(i) of the J20 Order (Termination Provision)

Section 2(b)(i) of the J20 Order requires each agency to "terminate, to the
maximum extent allowed by law, all . . . 'equity-related' grants." Exec. Order No. 14151,
90 Fed. Reg. 8339, § 2(b)(i). Although the government has not yet terminated CWIT's
grants, CWIT has shown a sufficiently imminent injury to maintain a pre-enforcement

challenge. CWIT's grants appear to be squarely targeted by this Termination
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government may consider its conduct to fall within the scope of this provision. As
described above, the day after the J20 Order was signed, OPM issued an internal
memorandum directing all agency heads to "terminate any DEIA-related contractors" by
January 22, 2025. Off. of Personnel Mgmt., Initial Guidance Regarding DEIA Executive
Orders (Jan. 21, 2025); Parker Decl., Ex. B at 1-2. CWIT received multiple emails from
DOL on January 22 directing it to cease DEI-related activity and warning of possible
termination of grants. See Vellinga Decl., Exs. 1-2. Further, JFF sent CWIT a notice of
termination of its subcontract—paused only due to the proceedings in this case—based
on the threatened enforcement of these Executive Orders. These are credible threats
of enforcement from the government and indicate that CWIT may run afoul of any
required certifications included in future grant awards pursuant to the J21 Order.

In addition, CWIT alleges that it faces pressure to self-censor in response to the
Orders, which supports the proposition that there is a chilling effect on grantees. For
example, "one of the pass-through entities with which CWIT works informed CWIT that
subsequent to the Executive Orders, its contract with DOL had been unilaterally
modified to remove all references to 'DEI' and 'DEIA." Suppl. Vellinga Decl. { 14. This
pass-through entity "threatened to terminate CWIT's subgrant unless it self-censored
and . . . eliminate[d] any references to 'DEI' and 'DEIA' for an upcoming technical
assistance program." /d. [ 15. CWIT further contends that the "pass-through entity has
rejected CWIT's proposed training materials that retained the words 'Diversity and
Equity' in the title, though the materials did not otherwise mention diversity, equity, or
inclusion." Id. Despite this, CWIT alleges that it has received no guidance from the

entity on how to modify its materials to comply with the amended contract requirement.

14


















Case: 1:25-cv-02005 Document #: 68 Filed: 04/14/25 Page 20 of 50 PagelD #:715

when it comes to Tucker Act jurisdiction, the facts of this case and CWIT's requested
relief distinguish it from the Supreme Court's recent decision.

CWIT's claims are not in essence contract actions. Both the source of the rights
claimed and the type of relief sought are disconnected from any underlying contract.
See Megapulse, Inc., 672 F.2d at 405-06 ("We disagree, however, with the district
court's . . . suggest[ion] that any case requiring some reference to or incorporation of a
contract is necessarily on the contract and therefore directly within the Tucker Act.").
CWIT's claims arise under the First and Fifth Amendments, the Spending Clause, and
the separation of powers and thus all derive from the Constitution. They are not claims
for, or like, breach of contract.

Additionally, the fact that CWIT exclusively seeks injunctive relief highlights that it
is not seeking relief that is "in essence" monetary relief from the federal government.
See Crowley Gov't Servs., Inc. v. Gen. Servs. Admin., 38 F.4th 1099, 1102, 1110-11
(D.C. Cir. 2022) ("We conclude that Crowley's requested declaratory and injunctive
relief is 'not specific to actions that sound in contract.'. .. And, critically, Crowley does
not 'in essence' seek more than $10,000 in monetary relief from the federal government,
as the declaratory and injunctive relief sought has 'considerable value' apart from and is
not 'negligible in comparison' to any potential monetary recovery that Crowley might
obtain in other proceedings.") (citations omitted). It is true, of course, that an injunction
precluding DOL from terminating a grant to CWIT effectively requires the government to
keep funding the grant. But "[t]he fact that a judicial remedy may require one party to
pay money to another is not a sufficient reason to characterize the relief as 'money

damages." Bowen v. Massachusetts, 487 U.S. 879, 893 (1988). Here, CWIT in its
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complaint expressly asks only for injunctive relief. It has made no request for money
damages (other than its request for attorney's fees, which does not amount to a request
for specific performance of contractual obligations).

This sole focus on injunctive relief further supports this Court's jurisdiction, as the
Court of Federal Claims could not provide the equitable relief CWIT seeks. The Court
of Federal Claims "has no power to grant equitable relief." Id. at 905 (citation omitted).
Yet only the equitable relief of enjoining the government from enforcing the Certification
Provision can prevent harms such as chilled speech, a harm that monetary remedies
are insufficient to address. Cf. Alvarez, 679 F.3d at 589 (noting the "loss of First
Amendment freedoms, for even minimal periods of time, unquestionably constitutes
irreparable injury" and that that "damages are . . . not an adequate remedy" (first
quoting Elrod v. Burns, 427 U.S. 347, 373 (1976) (plurality opinion)).

Of course, CWIT's claims implicate its grant agreements; it would have no basis
to pursue its claims were it not a grant recipient or a subgrantee. But its rights under
the First Amendment, the Fifth Amendment, and the other constitutional provisions it
cites exist independent of the Termination Provision's enforcement. See Megapulse,
672 F.2d at 968 ("[T]he mere fact that a court may have to rule on a contract issue does
not, by triggering some mystical metamorphosis, automatically transform an action
based on trespass or conversion into one on the contract and deprive the court of
jurisdiction it might otherwise have."); see also Crowley Gov't Servs., 38 F.4th at 1110
("Granted, Crowley's claim presupposes the existence of a contract, as without one the
GSA would have no invoices to audit. But the right Crowley seeks to vindicate is not a

contract right and its action in district court only 'require[s] some reference to or
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incorporation of [the] contract.™) (citation omitted). CWIT is not seeking via this lawsuit
to vindicate a contractual right to grant funds; rather, it alleges infringement of
constitutional prohibitions, including a contention that the Executive Orders chill First
Amendment-protected speech.

These circumstances make this case quite different from Department of
Education v. California. In that case, the plaintiffs' only claim was that the government's
termination of grants was arbitrary and capricious under the Administrative Procedures
Act. Dep't of Educ., 2025 WL 1008354, at *1. In a two-page, per curiam opinion, the
Court found the government was "likely to succeed in showing the District Court lacked
jurisdiction," stating that jurisdiction would likely lie in the Court of Federal Claims under
the Tucker Act. /d. at *2. "The whole premise" of the plaintiffs' suit was that "the grants
were wrongfully terminated." Reply in Supp. of Appl. to Vacate at 8, Dep't of Educ.,
2025 WL 1008354. There was no indication that there was a claim of an infringement of
a constitutional right or a chilling effect on free speech.

The Court therefore finds that Department of Education v. California
distinguishable and concludes that the Tucker Act does not preclude CWIT from
proceeding in district court.

Having established CWIT's standing, ripeness, and the Court's jurisdiction, the
Court proceeds to the merits of CWIT's claims.

D. Standard for preliminary injunction

To obtain a preliminary injunction, the movant "must establish that [it] is likely to

succeed on the merits, that [it] is likely to suffer irreparable harm in the absence of

preliminary relief, that the balance of equities tips in [its] favor, and that an injunction is
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and select the views that it wants to express." Vullo, 602 U.S. at 187 (cleaned up). The
government must be able to pursue its policy priorities—it "could barely function
otherwise." Id. To that end, the government has more leeway when funding activities
than it does when regulating them. Although the government cannot "favor one speaker
over another" when regulating activities, Rosenberger v. Rector & Visitors of the Univ. of
Va., 515 U.S. 819, 828 (1995), it may pick and choose what activities to fund: "The
Government can, without violating the Constitution, selectively fund a program to
encourage certain activities . . . without at the same time funding an alternative program
which seeks to deal with the problem another way." Rust, 500 U.S. at 193.

Still, the government is not altogether unrestrained when funding. As discussed
earlier with regard to the Certification Provision, the government may not impose a
condition on its funding that affects "protected conduct outside the scope of the federally
funded program." AID, 570 U.S. at 218. The government may not attempt to use its
funding power to regulate beyond the scope of the funded program and avoid First
Amendment scrutiny in the process. /d. at 214-15 (noting the government cannot "seek
to leverage funding to regulate speech outside the contours of the program itself").

The question regarding the Termination Provision, then, is whether it reflects a
funding decision or an impermissible attempt to regulate. The Court is persuaded at
this juncture that the provision concerns funding. As discussed earlier, the Termination
Provision requires agencies to terminate all "equity-related" federal grants; it does not
prohibit equity-related activities outside of funded programs. Exec. Order No. 14151,

90 Fed. Reg. 8339, § 2(b)(i). The government has made a policy choice that it no

longer wishes to support equity-related programs—a choice that it may make when
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The Court previously distinguished Finley by noting that the Termination
Provision would lead grantees to "steer" away from the "forbidden area" of DEI to avoid
termination. See Chi. Women in Trades, 2025 WL 933871, at *7. That remains true.
Yet Finley makes clear that this result is not "constitutionally severe" when it is
prompted by a funding decision. Finley, 524 U.S. at 589. Although it certainly is true
that prospective grantees "may conform their speech to what they believe to be the
decisionmaking criteria in order to acquire funding," this is not akin to the chill a
"criminal statute or regulatory scheme" imposes. Id. at 588-89. Vague criminal and
regulatory statutes exert a stronger stifling force due to their legal consequences—they
"lead citizens to steer far wider of the unlawful zone." Grayned, 408 U.S. at 109
(cleaned up) (emphasis added). Vague funding criteria certainly influences speech, but
the consequence of grant termination or denial is significantly less severe than criminal
or regulatory sanction, so it is likely that less speech will be stifled. See Finley, 524 U.S.
at 588. And although citizens cannot simply opt out of criminal or regulatory
proscriptions, grantees are free to decline federal funding that they believe unduly
hinders their exercise of First Amendment rights. See AID, 570 U.S. at 214 ("As a
general matter, if a party objects to a condition on the receipt of federal funding, its
recourse is to decline the funds. This remains true when the objection is that a
condition may affect the recipient's exercise of its First Amendment rights.").

The Court recognizes that this does not address CWIT's concern that the
government is targeting disfavored speech by terminating already funded grants. But
as the Court explained above, the language of the Termination Provision does not rise

to the level of a coercive threat such that Vullo controls. The better match for this
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situation is government-as-funder, placing this case closer to the context of Finley. And,
in the funding context, the law does not limit the government from identifying and
limiting funds for a disfavored area of speech pursuant to its policy goals. See Rust,
500 U.S. at 193.

Therefore, the Court finds that CWIT is unlikely to succeed on its contention that
the Termination Provision violates its First Amendment rights.

ii. Fifth Amendment

"It is a basic principle of due process that an enactment is void for vagueness if
its prohibitions are not clearly defined." Grayned, 408 U.S. at 108. An enactment can
be void for vagueness if it contains "terms so vague that [persons] of common
intelligence must necessarily guess at its meaning and differ as to its applications."
Gresham v. Peterson, 225 F.3d 899, 907 (7th Cir. 2000) (quoting Roberts v. U.S.
Jaycees, 468 U.S. 609, 629 (1984)). To avoid triggering the void-for-vagueness
doctrine, an enactment "must articulate terms 'with a reasonable degree of clarity' to
reduce the risk of arbitrary enforcement and allow individuals to conform their behavior
to the requirements of the [enactment]." /d. (quoting Roberts, 468 U.S. at 629).

To succeed on a facial void-for-vagueness challenge under the Fifth
Amendment, a plaintiff must show that "the enactment is impermissibly vague in all its
applications." Village of Hoffman Estates v. Flipside, Hoffman Ests., Inc., 455 U.S. 489,
495 (1982). When determining whether an enactment is unconstitutionally vague on its
face, "a federal court must, of course, consider any limiting construction that a[n] . . .
enforcement agency has proffered." Id. at 494 n.5 (citing Grayned, 408 U.S. at 110);

see also Forsyth County v. Nationalist Movement, 505 U.S. 123, 131 (1992) ("In
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Court is unable to conceive of any grant issued under the WANTO Act that would not be
an "equity-related" grant. "Equity," at least in common understanding, denotes
"freedom from disparities in the way people of different races, genders, etc. are treated."
Equity, Merriam-Webster.com, https://www.merriam-webster.com/dictionary/equity (last
visited April 14, 2025) (emphasis added). As the examples in the WANTO Act and the
Act's very name indicate, grants issued pursuant to the Women in Apprenticeship and
Nontraditional Occupations Act almost by definition are aimed at reducing the disparity
of women in apprenticeship and nontraditional occupations. See 29 U.S.C. § 2501(b)
(describing the purpose of the Act as "encourag[ing] employment of women in
apprenticeable occupations and nontraditional occupations").

The Termination Provision directs the Executive to "terminate, to the maximum
extent allowed by law, all . . . 'equity-related' grants or contracts." Exec. Order No.
14151, 90 Fed. Reg. 8339, § 2(b)(i). When viewed in light of the WANTO Act and the
relevant appropriation statute that authorized funds for WANTO grants, this provision
seems to run headlong into Congress's directive that WANTO grants are to go toward
projects benefitting women. Congress expressly stated in the WANTO Act that the
Executive "shall' award grants for projects impacting women. 29 U.S.C. § 2503(a)
(emphasis added). Neither the WANTO Act nor its accompanying appropriations
statute authorize the Executive to bypass Congress's condition and policy goal requiring
the Secretary of Labor to use appropriated WANTO funds to support projects focused
on promoting employment opportunities for women. The government has not pointed to
any language in these statutes enabling the Executive to modify these goals or add

additional conditions to disburse WANTO funds, let alone to completely stop
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effectuating the purpose of the statute.

In response, the government contends that the Termination Provision does not
require the termination of equity-related grants mandated by Congress. It relies upon
the term in the J20 Order stating that the termination of all equity-related grants is
required only "to the maximum extent allowed by law." Exec. Order No. 14151, 90 Fed.
Reg. 8339, § 2(b)(i). The government argues that this means that agencies and
departments may terminate only equity-related grants that are not mandated by
Congress, as doing otherwise would not be "allowed by law."

To support its proposition, the government relies on the D.C. Circuit's decision in
Building and Construction Trades Department, AFL-CIO v. Allbaugh, 295 F.3d 28 (D.C.
Cir. 2002). In Allbaugh, the D.C. Circuit considered an executive order which barred
any federal agency, "to the extent permitted by law," from requiring or prohibiting
contractors or bidders from entering into a labor agreement. /d. at 29. The district court
granted a permanent injunction, finding that the executive order amounted to a condition
on federal funds that the Executive Branch lacked authority to impose without
congressional authorization. /d. at 31. The D.C. Circuit reversed. Because the
executive order limited agencies' power "to the extent permitted by law," the court
emphasized, the order did not infringe on Congress's spending power, as it only
"instruct[ed] . . . agenc]ies] to follow the law." /d. at 33. The court concluded that the
possibility an agency would contravene a congressional enactment based on the order
was irrelevant, as "[tjhe mere possibility that some agency might make a legally suspect
decision . . . does not justify an injunction against enforcement of a policy." /d.

Yet the D.C. Circuit is not the only federal circuit that has considered this sort of
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though it has not specifically singled out the WANTO grant. Vellinga Decl., Ex. 1. On
this record, the Court cannot ignore the Termination Provision's command for a
wholesale termination of equity-related grants based on "a purely theoretical savings
clause." HIAS, Inc., 985 F.3d at 325.

In sum, the Court finds that CWIT has demonstrated a likelihood of success on
its claim that the Termination Provision violates the separation of powers when applied
to CWIT's WANTO grant. CWIT has not made this showing, however, regarding the
application of the Termination Provision to the other four grants that CWIT receives from
the government. CWIT has not been able to show that Congress intended for the other
grants to fund exclusively equity-related projects. Thus, the potential termination of
those grants does not appear to implicate the separate of powers.

2. Irreparable harm

Given the Court's finding that CWIT has established a likelihood of success on its
claim that the Certification Provision violates its First Amendment rights, it has made a
sufficient showing of irreparable harm that would result from enforcement of this
provision. "[L]oss of First Amendment freedoms, for even minimal periods of time,
unquestionably constitutes irreparable injury." Alvarez, 679 F.3d at 589 (quoting Elrod
427 U.S. at 373). Further, when First Amendment rights are at stake, the "quantification
of injury is difficult and damages are therefore not an adequate remedy." /d. (citation
omitted).

The Court also finds that CWIT is likely to suffer irreparable harm if the
Termination Provision is enforced against the WANTO Act grants, which the Court has

concluded would violate the separation of powers. "When an alleged deprivation of a
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Dist. No. 204, 636 F.3d 874, 879 (7th Cir. 2011) ("When the court believes the
underlying right to be highly significant, it may write injunctive relief as broad as the right
itself." (citation omitted)). As explained earlier, CWIT is likely to succeed on the merits
in showing that the Certification Provision violates its First Amendment rights. And
because CWIT has raised a facial challenge, the Court's analysis that the Certification
Provision violates the First Amendment applies to all federal grantees and contractors.
The significance of the underlying First Amendment right underscores the critical need
and urgency to properly protect grantees and contractors from suffering irreparable
injury to their free-speech rights.

Second, it is not an abstract possibility that the Certification Provision will impact
and chill speech beyond the federally-funded program. The J21 Order requires every
federal grant recipient to certify that it does not engage in any programs involving "illegal
DEI"—not just federally funded programs—uwithout knowing which programs fall under
that umbrella. It is likely that few such recipients will choose to follow CWIT's example
and put their organizations at risk by suing the government. In fact, rather than spend
their resources to challenge their patron in court or risk False Claims Act litigation, it is
more likely that grantees and contractors will take the safer route, keep their heads
down, and choose to simply stop speaking on anything remotely related to what the
government might consider as promoting DEI or equity. A nationwide injunction is
appropriate to protect grantees and contractors who will have to choose between giving
up their First Amendment rights on one hand and bearing the risks inherent in biting the
hand that feeds them on the other. See Barr, 916 F.3d at 917.

As one example of the likelihood of self-censorship by other federal grantees,
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the prospective recipient is protected under the injunction. It is true, of course, that an
injunction limited to CWIT and others for which it is a subgrantee would relieve them
from the need to make a certification. But a preliminary injunction limited in this way still
would impact any prospective grant recipient who might want to work with CWIT. The
recipient would have to affirmatively invoke the injunction vis-a-vis the government
before dealing with CWIT, effectively clueing the government into the fact that non-
grant-related advocacy relating to DEI—which the Certification Provision expressly
impacts—may come into play. There is a strong likelihood that the prospect of such
disclosure would chill any prospective fund recipient from partnering with CWIT. In such
situations, CWIT would suffer the consequences.

The government's other arguments against a nationwide injunction are
unavailing. Concerns that nationwide relief might prevent percolation of the issues in
district and reviewing courts have not borne out in practice. Several courts continue to
review the Executive Orders at issue in this case. See Nat'l Ass'n of Diversity Offs. in
Higher Educ. v. Trump, --- F. Supp. 3d -, No. 25 C 333 ABA, 2025 WL 573764 (D. Md.
Feb. 21, 2025); Nat'l Urban League v. Trump, No. 25 C 471 (D.D.C.); S.F. AIDS Found.
v. Trump, No. 25 C 1824 (N.D. Cal.). There is no indication that these courts will be
stifled in their review by an injunction entered here.

Nor does the Court find the "evolving" factual record counsels in favor of limiting
the injunction, as the government suggests. Defs.' Second Mem. in Opp. at 18.
Nothing in the record indicates any attempt to remedy the constitutional infirmities in the
Certification Provision—indeed, the government's unwillingness or inability to define

what type of non-grant activity it reaches shows as much.
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