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26.  Per ED, states that fail to comply with the Certification may lose federal funding
and incur “substantial liabilities, including the potential initiation of litigation for breach of
contract by the Department of Justice” and treble damages under the False Claims Act.
Certification at 2-3.

B. The Title VI Documents are vague.

27. The Title VI Documents’ key terms and standards are so vague that recipients
cannot determine what activities are affected and thus do not know how to conform their activity
to the Documents’ requirements. Similarly, those at ED tasked with enforcement are unable to
fairly and consistently enforce the law. Consequently, the Title VI Documents deter lawful
activities by forcing institutions and their students to steer clear of almost anything involving race.
Recipients are either forced to end lawful activities, including activities to address racial inequality,
or risk the loss of federal funds, breach of contract litigation, or liability under the False Claims

Act.

99 ¢¢ 99 ¢6y

28.  For example, the Title VI Documents fail to define “diversity,” “equity,” “inclusion”
or “DEI,” implying through examples that the terms include everything from courses to “privilege
walks”—another term ED does not define—to investigations. See, e.g., FAQs at 6-7. As
Superintendent John Bernia of the Warren Consolidated Schools in Michigan noted: “If you ask
10 people what DEI is, you’ll get 10 different answers.”!® He added: “one of the big challenges
that we have as I read the letter . . . is I'm not totally clear on what we’re talking about at this

time.”!” Indeed, when one NAACP member attended a school board meeting in her Iowa district,

teachers said they did not know what lessons or programs are prohibited by the Letter.

16 Isabel Lohman, Facing Deadline to End DEI, Michigan Schools Ask Crucial Question: What Is DEI?, Bridge
Mich. (Feb. 28, 2025), https://www.bridgemi.com/talent-education/facing-deadline-end-dei-michigan-schools-ask-
crucial-question-what-dei.

7 1d.
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C. The Title VI Documents are factually unsupported and contradict and misinterpret
Title VI, the Equal Protection Clause, and laws governing curricula.

i.  The Title VI Documents are factually inaccurate.

33.  The Letter claims it is a false premise to state that “the United States is built upon
‘systemic and structural racism’” and advanced discriminatory policies and practices.” DCL at 2.
That claim is itself demonstrably false.

34. Contrary to the Title VI Documents’ assertions, there is incontrovertible evidence
of racial oppression and white supremacy in the United States. Enslaved Black people were forced
to provide free labor to white people for hundreds of years. For generations, Black people were
deemed to only count as three-fifths of a person in the United States Constitution. And the Supreme
Court declared in Dred Scott v. Sanford that Black people were inferior to white people and “had
no rights which the white man was bound to respect.” 60 U.S. 393, 407 (1857). Despite the
Emancipation Proclamation and constitutional amendments that recognized the freedom of Black
Americans and their rights to constitutional protections as full citizens, Jim Crow laws allowed
racial segregation to flourish—segregation that was officially endorsed by the Supreme Court in
Plessy v. Ferguson, 163 U.S. 537 (1896).

35. Black people have had the legal protections established in Brown v. Board of
Education and federal civil rights statutes for only 60 to 70 years of our nation’s 250-year history.

36.  While the Letter denies the existence of the legacy of centuries of racial
discrimination that continues to deny equal opportunities to Black students, it asserts that schools
have racially discriminated against white and Asian students. DCL at 1. However, Black students

are over 2.8 times more likely to attend school in a chronically underfunded district than white and
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43.  ED has provided no explanation for its deviation from clearly established law.

44. These misstatements in the Title VI Documents create further confusion about what
programs ED will target for enforcement, forcing schools and universities to either cut lawful
programs that benefit NAACP members or face enforcement, the loss of funding, and legal action.

ili.  The Title VI Documents conflict with past ED guidance and positions.

45. The Title VI Documents ignore and conflict with years, sometimes decades, of
ED’s past guidance and positions pertaining to civil rights enforcement. For example, to the extent
the Title VI Documents’ vague pronouncements can be understood, they appear to prohibit
diversity, equity, and inclusion programs and instruction, including culturally-responsive
instruction and social-emotional learning. DCL at 2-3, FAQ at 5, Certification at 3. But this
prohibition conflicts with past ED guidance and statements, including by former Secretary of
Education Betsy Devos, and Congressional action embracing diversity, equity, and inclusion
activities as consistent with Title VI and public education goals.®

46.  The Title VI Documents prohibit instruction “that the United States is built upon
‘systemic and structural racism.”” DCL at 2. However, for decades, “OCR has consistently

maintained that the statutes that it enforces are intended to protect students from invidious

38 Off. for C.R., U.S. Dep’t of Educ., Fact Sheet: Diversity and Inclusion Activities Under Title VI 1-2, available at
https://web.archive.org/web/20241203144143/https://www.ed.gov/sites/ed/files/about/offices/list/ocr/docs/ocr-
factsheet-tvi-dia-202301.pdf; see, e.g., Grants/Cibola County Schools Resolution Agreement, OCR Case No. 08-19-
1269 (Sept. 18, 2020) (to remedy patterns of discrimination against Native American students, district agreed to
conduct a self-assessment of racial equity in gifted and talented education); East Side Union High School District
Resolution Agreement, Case No. 09-14-1242 (to remedy racially disparate discipline of Black, Latino, and LEP
students, district agreed to establish Equity Committee); 20 U.S.C. § 7231(a)(4)(A), (b), b(3) (the purpose of the
Magnet Schools Assistance Program is, inter alia, to “desegregate and diversify schools”); Erica L. Green & Zach
Montague, Trump Cracks Down on Diversity Initiatives Celebrated in His First Term, N.Y. Times (Feb. 14, 2025),
https://www.nytimes.com/2025/02/14/us/politics/trump-diversity-education-department.html.
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to the magnet middle schools, but many were gravely concerned that their children would be
denied an equal opportunity to compete for admission if the changes were struck down.®* The
court found the changes lawful,®® but the Title VI Documents once again threaten to deny NAACP
members’ children an equal opportunity to compete for admission to the magnet schools.

72. Specifically, the Title VI Documents prohibit these race-neutral efforts to equalize
educational opportunity, declaring that race neutral policy changes—such as eliminating
standardized testing—are unlawful if they are intended to increase racial diversity. DCL at 2.
NAACP members reasonably fear that their schools will be forced to change these programs
pursuant to the Title VI Documents’ mandates and threats, subjecting NAACP members to the
imminent harm of being denied a fair chance to apply to selective programs, colleges, and
universities.

73.  Indeed, school boards have already been forced to terminate policies advancing
equal access pursuant to the Title VI Documents to avoid the imminent loss of federal funds. For
example, in response to the Certification, the School Board of the City of Virginia Beach adopted
a resolution directing the Superintendent to comply with the Title VI Documents so that the Board
can continue to receive more than $74 million in federal funding.®* The resolution directs the
Superintendent to suspend “all educational program offerings that do not comply” with the Title

VI Documents, and strike from its strategic plan “all references to equity and equity emphasis, . . .

82 NAACP Decl., Ass’n for Educ. Fairness v. Montgomery Cnty. Bd. of Educ., No. 20-2540 (D. Md. Jan. 18, 2022),
ECF No. 69-3.

 Ass’n for Educ. Fairness v. Montgomery Cnty. Bd. of Educ., 617 F. Supp. 3d 358 (D. Md. 2022).

% Madie MacDonald & Keagan Hughes, VB Board Adopts Resolution to Suspend DEI Initiatives, WAVY .com
(Apr. 10, 2025), https://www.wavy.com/news/local-news/virginia-beach/vbeps-adopts-resolution-to-suspend-dei-
initiatives/.
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have prevented generations of Black students from seeing “their own communities and ancestral
contributions validated through the lens of mainstream academic validation and legitimacy.”””
77.  Yet, developing a proper understanding of systemic racism is an integral part of the
“normative developmental process of [Black] adolescents.” ' A “number of important
psychological and behavioral outcomes are dependent upon the way in which the adolescent copes
with society’s racism and other adolescent developmental tasks.”’> And “[o]ne set of positive

99 66y

coping responses . . . is the adoption of healthy racial identity beliefs[,]” “includ[ing] a positive
view of one’s racial group and an understanding of the role that racism plays in society.””?

78.  The omission of instruction about the histories of Black people has significant
adverse effects, including harming the self-esteem, motivation, sense of belonging, academic
performance, and graduation rates of Black students.” “High school students of color in a large-
scale study of 1001 students in four states reported feeling erased, disconnected, and doubting their
intelligence[] when the content of their courses did not include or appreciate their race and cultural
selves.”” And Black students who attended schools that used textbooks that failed to explain the
histories and achievements of people of color were more likely to drop out of school as compared
to peers that used texts that incorporated the histories of people of color.”®

79. In response to these deficiencies, Black families and their allies have, for

generations, fought for accurate, inclusive curricula and instructional materials that discuss race

and racism. See supra 99 59-61. As a result, some school districts and universities across the

0 Iweuno, supra note 68, at 2914.

7! Robert M. Sellers et al., Racial Identity Matters: The Relationship between Racial Discrimination and
Psychological Functioning in African American Adolescents, 16 J. Rsch. on Adolescence 187, 189 (June 2006),
https://onlinelibrary.wiley.com/doi/epdf/10.1111/1.1532-7795.2006.00128.x.

2 Id.

Id.

4 Iweuno, supra note 68, at 2914-15.

75 Iweuno, supra note 68, at 2914.

" Id.
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following the Dear Colleague Letter, Kent State’s University Requirements Curriculum
Committee convened an emergency meeting to immediately comply by “rephrasing the
university’s diversity statement and limiting the course offerings for the diversity requirement to
Kent Core and study abroad/international course categories.” %’ Additionally, employees of
Maricopa Community College District received a list of links that may “be cut or have their
language changed” pursuant to the Title VI Documents, including “Chicana and Chicano
Studies.”®' In contrast, schools that have not removed programs targeted by the Title VI
Documents have received communications threatening imminent funding cuts.®?

86. NAACP members have been or will be directly harmed by their schools’
compliance with the Title VI Documents. For example, one NAACP member is a Black immigrant
whose two youngest children attend Maryland schools. Their schools regularly discuss systemic
and structural racism, including against Black people and Native Americans. This curriculum has
helped her children understand their identity as Black people and children of immigrants in relation
to American history. They also learned how not to repeat the history of racism. The removal of
discussions about systemic racism from her children’s curriculum, to comply with the Title VI
Documents, would deprive her children of important information about their identity and history
and the history of other Black people in the United States. Worse, the removal of this information

would harm her children’s sense of self-worth to extent it could lead them to believe that they, and

80 Alton Northup, Committee Meeting to Revise Kent State Diversity Requirement, The KentStater (Feb. 21, 2025),
https://kentstater.com/126605/top-stories/committee-meecting-to-revise-kent-state-diversity-requirement/.

81 Paige Moore & Nicole White, Some Faculty and Students Concerned over Maricopa Community College District
Leaders “at the Highest Level” Reportedly Circulating a Spreadsheet Of Course Study and Topic Links to be
Reviewed—Links May Possibly “be Cut or Have Their Language Changed”, Ne. Valley News (Apr. 4, 2025),
https://nevalleynews.org/19556/news/some-faculty-and-students-concerned-over-maricopa-community-college-
district-leaders-at-the-highest-level-reportedly-circulating-a-spreadsheet-of-course-study-and-topic-links-to-be-r/.

82 See supra 9 23.
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89.  “Social belonging—a sense of having positive relationships with others—is a
fundamental human need.”® A lack of a sense of belonging “harm[s] not only subjective well-
being but also intellectual achievement and immune function and health.”®” “Members of socially
stigmatized groups, such as African Americans, may be relatively more uncertain about their social
belonging in mainstream institutions like school and work.”®® “Because their ethnic group is often
negatively stereotyped and marginalized, they may be unsure of whether they will be fully included
in positive social relationships in these settings.”® In the absence of programs and policies that
affirm Black students’ identities and acknowledge their experiences and culture, “[u]ncertainty
about belonging, especially when chronic, can undermine [their] performance and health.””°

90. In fact, more than a fifth of Black, postsecondary students frequently or
occasionally feel discriminated against, and 61% of those students have considered dropping out
of school.’! During Fiscal Year 2024 alone, 19% (4,307) of the nearly 23,000 complaints that OCR
received alleged discrimination on the basis of race, color, or national origin.*?

91.  In addition, ED has recognized the well-documented pattern of students of color,

particularly Black students, being subject to harsher and more frequent school discipline.”* Studies

8 Walton & Cohen, supra note 83, at 1447.

8 1d.

88 Id.

8 1d.

N Id.

%1 Camille Lloyd & Courtney Brown, One in Five Black Students Report Discrimination Experiences, Gallup (Feb.
9, 2023), https:/mews.gallup.com/poll/469292/one-five-black-students-report-discrimination-experiences.aspx.

92 Off. for C.R., U.S. Dep’t of Educ., 2024 Fiscal Year Annual Report 8 (2024),
https://www.ed.gov/media/document/ocr-report-president-and-secretary-of-education-2024-109012.pdf.

93 Nora Gordon, Disproportionality in Student Discipline: Connecting Policy to Research, Brookings Inst. (Jan. 18,
2018), https://www.brookings.edu/articles/disproportionality-in-student-discipline-connecting-policy-to-research/;
see, e.g., Kirsten Weir, Inequality at School: What’s Behind the Racial Disparity in Our Education System?,47 Am.
Psych. Ass’n. 42 (2016), https://www.apa.org/monitor/2016/11/cover-inequality-school; See Erin

Hinrichs, Minnesota Educators Weigh in on Student Discipline Debate Unfolding in D.C., MinnPost (Dec. 5, 2017),
https://www.minnpost.com/education/2017/12/minnesota-educators-weigh-student-discipline-debate-unfolding-dc/
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94. These programs benefit all students and affirm Black students’ identities,
experiences, and culture. They have been shown to mitigate “[u]ncertainty about belonging [that],
especially when chronic, can undermine [their] performance and health.””® For example, voluntary
affinity groups and dedicated cultural programming, though open to all, generally attract students
who choose to seek a safe, supportive space to discuss strategies for navigating the particular
challenges associated with a certain shared identity, and celebrate that community’s joys, customs,
and heritage. “The commonality of the in-group context and shared challenges foster an
atmosphere where participants speak more freely or receive validation, without fear or
defensiveness related to outgroup members contesting their perspectives.”®’ Voluntary affinity
groups “foster[] a sense of community and social support among participants,” improve

b (13

participants’ “social/emotional well-being,” and result in increased trust, empathy, cultural
competency, retention, and improved academic performance.”®

95. Similarly, despite the failure of the Title VI Documents to define diversity, equity,
and inclusion programs and their categorical characterization of those programs as “discriminatory
practices,” DCL at 2, in actuality, they can include efforts like pipeline programs that expose
underserved students—who are often Black students and other students of color—to science,
technology, engineering, math and other careers; outreach and recruitment measures to expand the

applicant pool for selective programs to include students of all races and ethnicities; and mentoring

programs open to all, especially those students who might otherwise lack access to mentors.

% Walton & Cohen, supra note 83, at 1447.

97 Jesse J. Tauriac et al., Utilizing Affinity Groups to Enhance Intergroup Dialogue Workshops for Racially and
Ethnically Diverse Students, 38 J. Specialists Grp. Work, 241, 245 (2013),
https://doi.org/10.1080/01933922.2013.800176.

%8 Jordon J. Beasley et al., Reimagining Groups: A Phenomenological Investigation of Affinity Groups in Schools, 28
Pro. Sch. Counseling 1, 2 (2024), https://doi.org/10.1177/2156759X241234919; Jessica T. DeCuir-Gunby et al.,
Using Critical Race Mixed Methodology to Explore African American College Students’ Experiences with Racial
Microaggressions, 49 Innovative Higher Educ. 1077, 1094 (2024), https://doi.org/10.1007/s10755-024-09732-6.
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102.  Another member is part of the Black Student Union at her university. In the past
year, she has attended events hosted by the Black Student Union and open to all students to build
community among Black students and student allies and talk about Black culture. At a Black
History Month event, the organization hosted a discussion of the CROWN Act, a law that prohibits
race-based hair discrimination. This member’s university also offers voluntary affinity housing for
Black women and other groups. Due to the Title VI Documents’ explicit criticisms of affinity
groups and affinity housing, she reasonably fears that her university will restrict affinity groups
and affinity housing to comply with the Title VI Documents. Because her school is a
predominantly white institution with a Black undergraduate population of 6.5% and a Black
graduate population of 10%, Black students rely on affinity spaces to build community. If they are
banned, this member believes the resulting shock to Black students will be “unbearable” and that
many Black students would not feel comfortable applying to or enrolling in her university.

103. The Black children of one NAACP member attend Maryland schools that have
primarily hired white teachers but are attempting to recruit a more diverse pool of applicants. This
member is concerned that her district will cease these recruitment efforts as a result of the Title VI
Documents. If such recruitment efforts are prohibited, another member is concerned that her
children are far less likely to be taught by a diverse group of educators, including people who look
like them. She reasonably fears this will reduce the benefits of their educational experience. Based
on the extensive research on the subject, she feels a diverse group of teachers, especially Black
teachers, are “necessary” to ensure Black children achieve equal success as their white peers. This
fear is well-founded. For example, to comply with the Title VI Documents, the Virginia Beach

City Public Schools struck “diversified workforce” from its strategic plan.!?’

107 MacDonald & Hughes, supra note 64.
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department, agency, officer, or employee of the United States to exercise any direction, supervision,
or control over the curriculum, program of instruction, administration, or personnel of any
educational institution, school, or school system, or over the selection of library resources,
textbooks, or other printed or published instructional materials by any educational institution or
school system.”); 20 U.S.C. § 3403(b) (“No provision of a program administered by the Secretary
or by any other officer of the Department [of Education] shall be construed to authorize the
Secretary or any such officer to exercise any direction, supervision, or control over the curriculum
[or] program of instruction . . . of any educational institution, school, or school system, . . . or over
the selection or content of library resources, textbooks, or other instructional materials by any
educational institution or school system, except to the extent authorized by law.”).

147. Defendants’ conduct has and will continue to irreparably harm NAACP members.

148. The Title VI Documents should be set aside as “not in accordance with law,” and
“in excess of statutory jurisdiction, authority, or limitations,” 5 U.S.C. §§ 706(2)(A)—(C).

Eighth Cause of Action
Administrative Procedure Act, 5 U.S.C. § 706(2)(D) — Without Observance of Procedure
Required by Law

149.  Plaintiffs incorporate and re-allege the above paragraphs as if fully set forth herein.

150.  Courts shall “hold unlawful and set aside agency action . . . found to be . . . without
observance of procedure required by law.” Id. § 706(2)(D).

151.  Though issued as “significant guidance,” DCL at 1 n.3, the Title VI Documents are
a legislative rule that has the force of law and presents a new interpretation of existing law that
contradicts ED’s prior interpretations of Title VI and the Equal Protection Clause. See NRDC v.
Wheeler, 955 F. 3d 68 (D.C. Cir. 2020); Sacora v. Thomas, 628 F. 3d 1059 (9th Cir. 2010); Time

Warner Cable Inc. v. FCC, 729 F. 3d 137 (2d Cir. 2013).
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