






































assess relevant data and other factual information, and provide additional guidance regarding
how ED will apply the law to factual circumstances in the course of its investigations and
enforcement actions. See, e.g., Letter from U.S. Dep’t of Educ. & U.S. Dep’t of Justice to
Colleagues (Aug. 14, 2023), https://perma.cc/69WH-NECT; U.S. Dep’t of Educ., Questions and
Answers Regarding the Supreme Court’s Decision in Students for Fair Admissions, Inc. v.
Harvard College and University of North Carolina (Aug.14, 2023), https://perma.cc/V7Z6-
XMCM; U.S. Dep’t of Educ., Off. of the Undersec’y, Strategies for Increasing Diversity and
Opportunity in Higher Education, https:// perma.cc/52W4-XJFR.

47. ED’s Letter instead opens with sweeping conclusions that schools are engaged in
discrimination and then, abruptly and without acknowledging a change, announces new rules
identifying categories of unlawful activity, invites complaints, and issues a deadline of a matter
of days before ED will take “appropriate measures.” Letter at 3. Contrary to civil rights and
federal education laws, regulations, guidance, and other interpretations, and without even
acknowledging the change, the Letter indicates ED’s position that any equity or inclusion
programming is unlawful.

48.  ED’s Letter starts with conclusory and unsupported generalizations, asserting: that
“pervasive and repugnant race-based preferences and other forms of racial discrimination have
emanated throughout every facet of academia”; that “colleges, universities, and K-12 schools
have routinely used race as a factor in admissions, financial aid, hiring, training, and other
institutional programming”; that “many American schools and universities . . . encourage
segregation by race at graduation ceremonies and in dormitories and other facilities”; that
schools have “toxically indoctrinated students with the false premise that the United States is

built upon ‘systemic and structural racism’” and have “advanced discriminatory policies and
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systematic one,” to use race neutral efforts to increase diversity, or to implement DEI programs.
Letter at 3. ED acknowledges that the Supreme Court’s holding was narrower than the
proscriptions announced in its Letter, yet it treats the case as a sufficient basis for its conclusions
without explanation.

53.  Further, to the extent the Supreme Court has spoken on these issues, it has
distinguished them. In SFF4, for example, the Court writes that the interests furthered by
diversity, including “promoting the robust exchange of ideas,” “broadening and refining
understanding,” and “producing new knowledge stemming from diverse outlooks,” are
“commendable goals,” 600 U.S. at 214 (citation omitted), and Justice Kavanaugh, in his
concurrence, expressly states that “governments and universities still ‘can, of course, act to undo
the effects of past discrimination in many permissible ways.’” /d. at 317 (quoting Richmond v. J.
A. Croson Co., 488 U.S. 469, 526 (1989) (Scalia, J., concurring)).

54.  The Letter states that a “[s]chool may not use students’ personal essays, writing
samples, participation in extracurriculars, or other cues as a means of determining or predicting a
student’s race and favoring or disfavoring such students.” Letter at 2 (citing SFFA, 600 U.S. at
230 (“[U]niversities may not simply establish through application essays or other means the
regime we hold unlawful today.”)). Although the Letter here cites SFFA, it omits additional
guidance that the Supreme Court itself supplied to schools in navigating this area in line with its
holding.

55. As stated by the Supreme Court: “nothing in [its] opinion should be construed as
prohibiting universities from considering an applicant’s discussion of how race affected his or
her life, be it through discrimination, inspiration, or otherwise . . . . A benefit to a student who

overcame racial discrimination, for example, must be tied to that student’s courage and
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determination. Or a benefit to a student whose heritage or culture motivated him or her to assume
a leadership role or attain a particular goal must be tied to that student’s unique ability to
contribute to the university.” SFFA, 600 U.S. at 230-31.

56. By omitting this additional guidance and failing to provide any reasoned
explanation, it is unclear if ED intends to ignore the Supreme Court’s guidance in its
enforcement actions and treat as impermissible “considering an applicant’s discussion of how
race has affected his or her life.” Id. at 230. To the extent the Letter does so, ED clearly acts
beyond its authority. At a minimum, ED omits available guidance that would help schools to
administer their programs in a reasoned fashion, leaving them to question unnecessarily whether
they can consider applicants’ self-expressed experiences at all.

57. Next, the Letter states that “[r]elying on non-racial information as a proxy for
race, and making decisions based on that information, violates the law. That is true whether the
proxies are used to grant preferences on an individual basis or a systematic one.” Letter at 3. It is
unclear what exactly ED seeks to prohibit through these terms. ED accuses schools of using
information “as a proxy for race” but it provides no guidance on how it would determine that
information was used as a proxy for race. Further, it is unclear what ED has in mind when it
references “grant[ing] preferences . . . on a systematic [basis].” /d.

58. ED provides one example, stating that it would be “unlawful . . . to eliminate
standardized testing to achieve a desired racial balance or to increase racial diversity.” /d. But
this example only compounds the vagueness of the Letter’s directive. It is not clear from ED’s
guidance how eliminating standardized testing would constitute reliance on a proxy for race, nor
is it self-evident how this would amount to an impermissible racial preference. There is no

reference to any law, case, or set of facts that could further illuminate ED’s thinking. Nor does
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64. Likewise, the Higher Education Opportunity Act (“HEOA”), which is designed to
provide financial assistance to post-secondary students and enhance the programming of colleges
and universities, prohibits ED from “mandat[ing], direct[ing], or control[ing] an institution of
higher education’s specific instructional content, curriculum, or program of instruction.” 20
U.S.C. § 1132-2.

65. Further, the General Education Provisions Act (“GEPA”), 20 U.S.C. §§
1221-1234i, governs the administration of federal education programs. GEPA prohibits the
federal government from “exercis[ing] any direction, supervision, or control over the curriculum,
program of instruction, administration, or personnel of any educational institution, school, or
school system, or over the selection of library resources, textbooks, or other printed or published
instructional materials by any educational institution or school system.” /d. § 1232a.

66. These prohibitions on federal intrusion into curriculum, instruction, and materials
are longstanding. The Department of Education Organization Act (“DEOA”), 20 U.S.C. §§
3401-3510, which established ED and its various offices in 1979, similarly prohibits ED from
exercising “direction, supervision, or control” over a range of activities, including “over the
curriculum, program of instruction, administration, or personnel of any education institution,
school, or school system, over any accrediting agency or association, or over the selection or
content of library resources, textbooks, or other instructional materials by any educational
institution or school system.” Id. § 3403(b).

67.  In higher education, the Letter’s prohibitions on “indoctrination” and teaching
certain disfavored ideas stand to interfere with core First Amendment rights of academics in the

classroom and in broader research and writing.

20




































100.  Because of the Letter and against this backdrop, educators, including Plaintiffs’
members, are uncertain whether they can, for example:
(a) assign or provide access to a variety of readings, including where authors express
a particular view, theory, or experience concerning discrimination, racism, or
other prejudices, where the reading could be considered to address topics of

99 ¢

“diversity,” “equity,” or “inclusion”;

(b) discuss in their instruction topics that address historical and contemporary events
such as the existence and legacy of slavery, the existence of Jim Crow laws, or
Supreme Court arguments regarding affirmative action;

(c) assign materials or instruct on subjects reflecting a diversity of views and beliefs
such as differing political systems and theories, or addressing different cultures
and languages;

(d) answer questions from students about current events that may relate to race,

99 ¢

“diversity,” “equity,” or “inclusion” or respond when students share their own
experiences that may relate to these subjects; or
(e) continue to teach according to professional training and standards.
101.  For example, Member A is a high school English teacher who teaches books like
Heart of Darkness by Joseph Conrad, To Kill a Mockingbird by Harper Lee, and Beloved by
Toni Morrison. To make these books relevant and interesting to students and to promote critical
thinking, Member A encourages students to connect these works’ themes of race, colonialism,

discrimination, and slavery to contemporary society. Under the Letter’s vague terms, Member A

is concerned that these teaching practices could result in him being accused of “indoctrinating”
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students in a way that the Letter suggests constitutes illegal discrimination, which could result in
investigation, discipline, or adverse employment outcomes.

102.  Member B is an 8th Grade Social Studies teacher who covers United States
history from the Civil War to the modern era, including state-required instruction on genocide
and antisemitism and lessons on Juneteenth, the Reconstruction era, the Civil Rights Act of
1866, the Fourteenth and Fifteenth Amendments, the Black Codes, the KKK, the Jim Crow Era,
the Compromise of 1877, the Tulsa race massacres, and other topics that necessarily touch on
concepts of race, racism, and slavery. She does not know how she can teach or facilitate student
research and discussion of these topics without creating a risk of being accused of violating the
Letter’s vague conception of illegal discrimination. She feels that she is being held hostage to
students and parents’ vague conceptions of discrimination and DEI under the Letter, which
creates a risk to her career through its reporting mechanisms.

103.  Member G’s higher education courses and research include issues of systemic and
structural racism (for example, the need for teacher preparation programs to be more responsive
to the assets and experiences of pre-service teachers of color,) along with equity and inclusion
(for example, the importance of including LGBTQIA+ literature and experiences in ELA
curricula). She worries that a student or anyone else could perceive her scholarship and
classroom instruction to teach that people of some races or gender/sexuality carry a moral burden
that others do not in violation of the Letter. She is also worried about whether she can assign
students readings that center on the experiences of marginalized peoples in the U.S., or whether
this would be considered impermissible programing related to diversity, equity, and inclusion.

104. Member E fears that the Letter conflicts with the national standards for special

education professionals that he uses in designing and implementing his courses to prepare pre-

33





















120. For example, in New Hampshire, a high school World History teacher worried
that discussions around topics like affirmative action, the Voting Rights Act, and the Equal
Rights Amendment would spur a complaint about his teaching under the state censorship law,
and that he would be subject to investigation and charges. Because he felt like he could not teach
honestly under the state censorship law, he made a decision to leave his school at the end of the
year.!? A former United States History teacher in New Hampshire who encouraged students to
debate and learn about topics like affirmative action, reparations, and the criminal justice system
was targeted by a political group in New Hampshire who published his name for signing an
online petition pledging to teach “honest history.” Because of this, he was subject to online
harassment, threats, and obscenities, and ultimately left the teaching profession.'?

121.  In addition, the loss of federal funding would be a blow to almost any state, local
education agency, or educational institution, including the institutions that employ Plaintiffs.
According to the Office of Management and Budget, the Federal Government spent roughly $1.1
trillion (approximately 4 percent of the GDP) on aid to State, local, tribal, and territorial
governments in 2023.'4 Of the total proposed federal grant spending for fiscal year 2025, over
$84 billion is allocated to education, training, and social services.'®> Of the five largest
discretionary programs in 2025, Education for the Disadvantaged (Title I) is estimated to be the
third largest with $20 billion in spending, and Special Education is estimated to be the fifth
largest with $14 billion.'® Of the five largest mandatory spending programs in 2025, Child

Nutrition programs (including the School Breakfast Program and the National School Lunch

12 ECF No. 85-111, at 156, Loc. 8027 v. Edelblut, No. 21 Civ. 1077 (PB) (D.N.H. Aug. 14, 2023).

B

14 Off. of Mgmt. and Budget, Analytical Perspectives Budget of the U.S. Government: Fiscal Year 2025 75 (2024).
15 Id. at 75-76.
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134.  The Letter will substantially frustrate the purpose, execution of, and member and
school interest in these grants. For example, it is unclear how the grant programs will continue to
work in light of the Letter’s prohibition of state and school district practices related to diversity,
equity, and inclusion, which are at the core of NEA’s grant work.

135.  NEA-NH is also harmed as an organization. The Letter has forced NEA-NH to
divert its organizational resources to identify and counteract the Letter’s impermissibly vague
restrictions, and it has frustrated NEA-NH’s mission of advocating for public school employees
and for the kind of robust public education that will prepare the children of New Hampshire as
citizens and members of society.

136. NEA-NH advises members regarding job security, adverse employment actions,
and what would rise to the level of termination of employment or discipline, including with
respect to classroom instruction and conduct. NEA-NH also advises members regarding issues
related to its members’ ability to teach, including under collective bargaining agreements with
local school districts, and the parameters of the New Hampshire’s Educator Code of Conduct.
NEA-NH is unable to properly advise its members on these issues because of the Letter’s
impermissibly vague terms and prohibitions.

137. NEA-NH also provides its members with the benefit of extensive professional
development programming, which will be affected by the Letter’s vague terms and prohibitions.
For example, the Letter’s vague terms and prohibitions and federal and state efforts to implement
it will make it impossible for NEA-NH to provide meaningful professional development about
what conduct may or may not result in threats of investigation or adverse enforcement under the

Letter.
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direct, or control a State, local educational agency, or school’s specific instructional content,
academic standards and assessments, curricula, or program of instruction developed and
implemented to meet the requirements of this chapter.”); id. § 7907(b); id. § 7907(c)(1)
(“Nothing in this section shall be construed to—(1) authorize an officer or employee of the
Federal Government, whether through a grant, contract, or cooperative agreement to mandate,
direct, review, or control a State, local educational agency, or school’s instructional content,
curriculum, and related activities.”). Through the Letter’s terms and prohibitions, ED is
mandating, directing, reviewing, and controlling curriculum, programs of instruction,
instructional content, and other activities reserved to state and local government.

177.  The Letter is also contrary to the HEOA, which prohibits ED from “mandat[ing],
direct[ing], or control[ing] an institution of higher education’s specific instructional content,
curriculum, or program of instruction.” 20 U.S.C. § 1132-2. Through the Letter’s terms and
prohibitions, ED is mandating, directing, and controlling curriculum, instructional content,
instructional materials, and other activities of higher education institutions.

178.  The Letter is therefore “not in accordance with law,” within the meaning of 5
U.S.C. § 706(2)(A).

179.  As aresult of Defendants’ unlawful conduct, Plaintiffs have suffered and will
continue to suffer irreparable harm.

Sixth Cause of Action
Administrative Procedure Act, 5 U.S.C. § 706(2)(D) — Failure to Observe Procedure
Required by Law
180. Plaintiffs incorporate the above paragraphs as if fully set forth herein.
181. The APA provides that courts “shall . . . hold unlawful and set aside” agency

action that is “without observance of procedure required by law. . . .” 5 U.S.C. § 706(2)(D).
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42 U.S.C. §§ 2000d, et seq., its implementing regulations, and longstanding guidance, all of
which are intended to further equity and inclusion in education. Plaintiffs have longstanding
reliance interests based on these laws, regulations, and their interpretation by courts.

195. The Letter is arbitrary and capricious because ED promulgated it without
“display[ing] awareness that it is changing position.” Fox, 556 U.S. at 515 (emphasis omitted).
Indeed, the Letter wholly ignores the existence of prior agency guidance, including guidance
discussing the implementation of SFF4, the very case it invokes. As a result, ED has not
provided an explanation of its change in policy or what, if any, alternatives were considered to
address ED’s concerns. “An agency may not . . . depart from a prior policy sub silentio.” Id.; see
also Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 222 (2016) (“an ‘[u]nexplained
inconsistency’ in agency policy is ‘a reason for holding an interpretation to be an arbitrary and

29Y

capricious change from agency practice’”). The Letter’s failure to acknowledge or explain its
change in position from prior ED guidance also violates Defendants’ obligation to provide a
“more detailed justification than what would suffice for a new policy created on a blank slate”
where, as here, the Letter rests on factual premises that contradict those underlying its prior
position, and the agency’s prior position engendered serious reliance interests. Fox, 556 U.S. at.
515.

196. The Letter is arbitrary and capricious because its broad and vague terms and new
prohibitions standing alone and taken together arbitrarily require Plaintiffs to guess at whether
common education practices essential to nearly every aspect of teaching, learning, and operating

schools would run afoul of the Letter, and fails to acknowledge that its terms and prohibitions

create unworkable situations for Plaintiffs.

60



197.  The Letter is arbitrary and capricious because it fails to consider important aspects
of the problem, including the Letter’s interference with Title VI, of the Civil Rights Act of 1964,
42 U.S.C. §§ 20004, et seq., its implementing regulations, and longstanding guidance on the
provision of equitable and inclusive education and closely related values of diversity, including
the requirement that schools with a history of racial discrimination make proactive efforts to
overcome the effects of prior discrimination, 34 C.F.R. § 100.3(b)(6)(i), the prohibition on
schools from using “criteria or methods of administration that have the effect of subjecting
individuals to discrimination because of their race, color, or national origin, or have the effect of
defeating or substantially impairing accomplishment of the objectives of the program as respect
individuals of a particular race, color, or national origin,” id. 34 C.F.R. § 100.3(b)(2), and
longstanding Title VI and other ED guidance, including regarding language access and disability
access.

198. The Letter is arbitrary and capricious because it fails to consider important aspects
of the problem, including its interference with the administration of ESSA, see, e.g., 20 U.S.C. §
79064, id. § 7909; GEPA, see 20 U.S.C. § 1232a, DEOA, 20 U.S.C. § 3403, and HEOA, 20
U.S.C. § 1132-2, insofar as the Letter intrudes on and otherwise directs, supervises, or controls
curriculum, programs of instruction, and instructional materials.

199. The Letter is arbitrary and capricious because it overstates and misstates case law
interpreting Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d, et seq. and the Equal
Protection Clause, including SFFA v. Harvard, 600 U.S. 181 (2023).

200. The letter is arbitrary and capricious because it is pretextual. While the Letter

purports to address discrimination, its adoption of terms and prohibitions bear no reasonable
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Institutions that fail to comply with federal civil rights law may, consistent with
applicable law, face potential loss of federal funding.

Anyone who believes that a covered entity has unlawfully discriminated may file a
complaint with OCR. Information about filing a complaint with OCR, including a link to
the online complaint form, is available here.

Thank you in advance for your commitment to providing our Nation’s students with an
educational environment that is free of race, color, or national origin discrimination.

Sincerely,

/sl

Craig Trainor

Acting Assistant Secretary for Civil Rights
United States Department of Education

































