


Civil Rights at the Department of Education Craig Trainor. Plaintiffs allege that a
“Dear Colleague Letter” issued by the Department in February 2025 violates their
rights under the Fifth and First Amendments, as well as the Administrative
Procedure Act (“APA”). Presently before the court is plaintiffs’ motion for a
preliminary injunction. Defendants object. The court held a hearing on plaintiffs’
motion on April 17, 2025. For the following reasons, plaintiffs’ motion (doc. no. 34) is

granted.

STANDARD OF REVIEW

“A preliminary injunction is an extraordinary remedy never awarded as of

right.” Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008). To obtain a

preliminary injunction, the movant must demonstrate that: (1) it is likely to succeed
on the merits; (2) it is likely to suffer irreparable harm in the absence of
preliminary relief; (3) the balance of equities is in the movant’s favor; and (4) an

Injunction is in the public interest. Arborjet, Inc. v. Rainbow Treecare Sci.

Advancements, Inc., 794 F.3d 168, 171 (1st Cir. 2015). Of these, likelihood of

success on the merits and irreparable injury are the most important factors.

Gonzalez-Droz v. Gonzalez-Colon, 573 F.3d 75, 79 (1st Cir. 2009). When, as here,

the defendants are government entities or officials sued in their official capacities,

the balance of equities and public interest factors merge. Does 1-6 v. Mills, 16 F.4th

20, 37 (1st Cir. 2021).



FINDINGS OF FACT?

1. The 2025 Letter

On February 14, 2025, the Department issued a “Dear Colleague Letter”
directed to all preschools, elementary schools, secondary schools, and postsecondary
schools that receive federal funding, in addition to “other entities” that receive
federal funding. Doc. no. 32-1 at 2 & n.1 [hereinafter “2025 Letter”]. The 2025
Letter states that it “explains and reiterates existing legal requirements under Title
VI of the Civil Rights Act of 1964,2 the Equal Protection Clause of the United States
Constitution, and other relevant authorities” that are imposed on such schools and
entities. Id. at 2.

The 2025 Letter begins by asserting that schools within this country have
“embrace[d] . . . pervasive and repugnant race-based preferences,” as well as “other
forms of racial discrimination,” which have “emanated throughout every facet of

academia.” Id. It goes on to state that schools have engaged in such discrimination

1 The following facts are drawn from: the first amended complaint and its
attachments (doc. no. 32); the motion for a preliminary injunction and its attachments
(doc. no. 34); the motion for a temporary restraining order and its attachments (doc.
no. 41); the defendants’ objection to the motion for a temporary restraining order and
its attachments (doc. no. 45); the addendum to the defendants’ objection (doc. no. 46);
the addendum to plaintiffs’ motion for a temporary restraining order (doc. no. 47); the
defendants’ objection to plaintiffs’ preliminary injunction motion (doc. no. 52); and
those portions of the addendum to plaintiffs’ motion for a preliminary injunction (doc.
no. 56) that were not stricken by the court in granting in part and denying in part
defendants’ motion to strike (doc. no. 65).

2Title VI provides: “No person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation in, be denied the benefits of|
or be subjected to discrimination under any program or activity receiving Federal
financial assistance.” 42 U.S.C. § 2000d.



by “toxically indoctrinat[ing] students with the false premise that the United States
1s built upon ‘systemic and structural racism’ and advanced discriminatory policies
and practices . . . under the banner of ‘diversity, equity, and inclusion’ (DET’),
smuggling racial stereotypes and explicit race-consciousness into everyday training,
programming, and discipline.” Id. at 3. According to the 2025 Letter, DEI programs
“discriminate in less direct, but equally insidious” ways by “frequently
preferenc[ing] certain racial groups and teach[ing] students that certain racial
groups bear unique moral burdens that others do not.” Id. at 4. It asserts that
“[s]uch programs stigmatize students who belong to particular racial groups based
on crude racial stereotypes” and “deny students the ability to participate fully in the
life of a school.” 1d.

The 2025 Letter also announces that it is discriminatory for schools to rely on
“non-racial information as a proxy for race” and to “mak][e] decisions based on that
information.” Id. It claims that such non-racial proxies may not be used “to grant
preferences on an individual basis or a systemic one,” and gives as an example that
it would be “unlawful for an educational institution to eliminate standardized
testing . . . to increase racial diversity.” Id.

Prior to the 2025 Letter, the Department had not indicated a belief that
programs designed to promote diversity, equity, or inclusion constituted unlawful
discrimination. Nor had it taken the position that schools necessarily behave
unlawfully when they act with the goal of increasing racial diversity. In fact, the

Department had taken the opposite position.



In 2023, for example, the Department issued a questions-and-answers
document in which it stated that, following the Supreme Court’s recent decision in

Students for Fair Admissions, Inc. v. President and Fellows of Harvard College, 600

U.S. 181 (2023),3 schools could “continue to articulate missions and goals tied to
student body diversity and may use all legally permissible methods to achieve that
diversity.” Doc. no. 34-6 at 4 [hereinafter “2023 Q&A”]. The 2023 Q&A identifies
several lawful means schools could pursue to promote racial diversity among their
student bodies. For example, the Department stated that it would be lawful for
educational institutions to focus their outreach and recruitment efforts toward
“schools and school districts that serve predominantly students of color” to achieve a
racially diverse student body, and that schools “may . . . consider race” when
deciding which school districts or geographic areas to focus on. Id. at 5. In contrast
to the 2025 Letter, the 2023 Q&A expressly states that schools may modify their
standardized testing requirements to enhance racial diversity. Id. at 7. The 2025
Letter does not acknowledge the scores of lawful methods the Department had
previously informed schools they could use to promote racial diversity following

Students for Fair Admissions.

Similarly, in a report issued in September of 2023, the Department explained

various “legally permissible ways to advance the critical mission of socioeconomic

3 In Students for Fair Admissions, the Supreme Court held that the use of
racial preferencing in college admissions programs at Harvard and the University of
North Carolina violated Title VI and the Equal Protection Clause of the Fourteenth
Amendment. 600 U.S. at 198 n.2, 213.




and racial diversity in American colleges and universities” following the Students

for Fair Admissions decision. Doc. no. 34-7 at 7 [hereinafter “2023 Report”]. The

2023 Report states that, in order to attract and retain students from diverse racial
backgrounds, schools could “invest in programming and activities to support
students’ sense of belonging, including campus cultural centers, affinity groups, DEI
offices, clubs, and other programming that addresses issues relevant to student
1dentity groups.” Id. at 51. The 2023 Report is explicit: “Activities intended to
further objectives such as diversity, equity, accessibility, and inclusion are not
generally prohibited under federal civil rights laws.” Id. To the contrary, “these
activities and spaces may demonstrate to current and prospective students that the
campus has a supportive, welcoming environment.” Id. Again, the 2025 Letter does
not acknowledge the Department’s change in position from believing that DEI
Initiatives lawfully foster a “supportive, welcoming environment,” id., to believing
that DEI programs illegally “deny students the ability to participate fully in the life
of a school” by “stigmatiz[ing] students . . . based on crude racial stereotypes,” doc.
no. 32-1 at 4.

However, the 2025 Letter does make explicit that the Department “will
vigorously enforce” its “existing interpretation of federal law” as announced
therein.4 Id. It further states the Department’s “inten|[t] to take appropriate

measures to assess compliance with . . . the understanding [of federal law] embodied

4The 2025 Letter states in a footnote that it “does not have the force and effect
of law and does not bind the public or create new legal standards.” Doc. no. 32-1 at 2
n.l.






























Department from directing or controlling schools’
curricula;

e  Count VI: The 2025 Letter violates the APA because it
was issued “without observance of procedure required by
law,” 1id. § 706(2)(D), insofar as it constitutes a
legislative rule that was issued without notice and
comment; and

. Count VII: The Letter violates the APA because it is
arbitrary and capricious, id. § 706(2)(A).

Plaintiffs seek declaratory and injunctive relief. Defendants McMahon and
Trainor are sued solely in their official capacities.

On the same day they filed their complaint, plaintiffs filed a motion for a
preliminary injunction. See doc. no. 34. Plaintiffs seek to preliminarily enjoin
defendants from enforcing or implementing the 2025 Letter, including through the
2025 FAQ, the End DEI Portal, and the April 3 certification requirement pending

the resolution of this action on the merits.

RULINGS OF LAW

As noted, to obtain a preliminary injunction, plaintiffs must demonstrate (1)
that they are likely to succeed on the merits, (2) that they are likely to suffer
irreparable harm in the absence of relief, (3) that the balance of equities tips in
their favor, and (4) that an injunction is in the public interest. Arborjet, 794 F.3d at

171. The court will address each factor in turn.

I Plaintiffs are Likely to Succeed on the Merits

As an initial matter, defendants assert that plaintiffs are not likely to

succeed on the merits of any of their claims because they lack standing. The court
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to its ability to provide these services “constitute[d] far more than simply a setback
to the organization’s abstract social interests.” Id.
However, the Supreme Court recently noted a limitation on the Havens

Realty holding in Alliance for Hippocratic Medicine. In that case, several pro-life

doctors and medical associations sued the FDA, arguing that the FDA’s relaxation
of certain regulatory requirements for prescribing mifepristone violated the APA.
602 U.S. at 372-73. In support of organizational standing, the medical associations
contended that they expended resources (1) conducting research on mifepristone so
that they could inform their members and the public about mifepristone’s risks and
(2) engaging in public advocacy and petitioning the FDA in opposition to the
relaxation of mifepristone regulations. Id. at 394. The associations asserted that the
resources expended on these areas had to be diverted from their other spending

priorities, which, they argued, gave them standing under Havens Realty. Id.

The Supreme Court rejected the associations’ theory of organizational
standing. “[A]n organization . . . cannot spend its way into standing simply by
expending money to gather information and advocate against the defendant’s

action.” Id. The Court disagreed that Havens Realty stands for the proposition that

an organization has standing to challenge a defendant’s actions whenever it diverts
its resources in response to the challenged action. Id. at 395. “[T]hat theory would
mean that all the organizations in America would have standing to challenge
almost every federal policy that they dislike, provided they spend a single dollar

opposing those policies.” Id.
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respond to the census out of fear revealing their immigration status to federal
authorities. Id. at 766-67. This, in turn, would lead to undercounting those states’
populations, which would jeopardize federal funding or even cost states
congressional seats. Id. The government argued that any such harms to the states
were not fairly traceable to the Secretary, insofar as those harms relied upon (1) the
independent actions of the regulated third parties (the noncitizens) to intentionally
and unlawfully fail to respond to the census, and (2) “the fact that such intervening,
unlawful third-party action would be motivated by unfounded fears that the Federal
Government will itself break the law by using noncitizens’ answers against them for
law enforcement purposes.” Id. at 767-68.

The Supreme Court held that the states demonstrated standing. Id. at 768.
The Court reasoned that the record “established that noncitizen households have
historically responded to the census at lower rates than other groups,” and affirmed
the District Court “in crediting the Census Bureau’s theory that the discrepancy is
likely attributable at least in part to noncitizens’ reluctance to answer a citizenship
question.” Id. The states’ theory of standing therefore did not rely upon “mere
speculation about the decisions of third parties; it rel[ied] instead on the predictable
effect of Government action on the decisions of third parties.” Id.

In this case, plaintiffs’ organizational injuries are the predictable result of the
obligations imposed by the defendants upon school districts receiving federal
funding. The 2025 Letter concludes that schools are currently discriminating on the

basis of race, including by “toxically indoctrinat[ing] students with the false premise
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that the United States is built upon ‘systemic and structural racism’ and
advanc[ing] discriminatory policies and practices . . . under the banner of ‘diversity,
equity, and inclusion.” Doc. no. 32-1 at 3. It asserts that such practices violate Title
VI, announces the Department’s intent to “vigorously enforce” its “existing
interpretation of federal law,” and that such enforcement efforts would begin within
two weeks. Id. at 4. The Letter instructed schools to immediately “(1) ensure that
their policies and actions comply with existing civil rights law; (2) cease all efforts to
circumvent prohibitions on the use of race by relying on proxies or other indirect
means to accomplish such ends, and,” as especially relevant to the plaintiffs’
organizational standing, “(3) cease all reliance on third-party contractors . . . that
are being used by institutions in an effort to circumvent prohibited uses of race.” Id.
Given the 2025 Letter’s threatening demand that schools immediately comply
with the Department’s interpretation of federal law, as well as the extent to which
school districts rely upon federal funding, it is predictable that schools would cease
all DEI programming, including by partnering with plaintiffs, in order to avoid
running afoul of the stiff and swift penalties promised in the 2025 Letter. For many
schools, loss of federal funding would be crippling. It is predictable—if not obvious—
that such schools will eliminate all vestiges of DEI to avoid even the possibility of
funding termination. Although the 2025 Letter does not make clear what exactly it
prohibits, it makes at least one thing clear: schools should not come close to

anything that could be considered “DEIL,” lest they be deemed to have guessed
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on the second prong: whether the 2025 Letter creates direct and appreciable legal
consequences.

Whether the 2025 Letter creates legal consequences turns on “the actual
legal effect” for regulated parties. Id. The 2025 Letter satisfies this test. The 2025
Letter asserts that colleges, universities, and K-12 schools have “toxically
indoctrinated students” and “advanced ‘discriminatory policies and practices”
through DEI. Doc. no. 32-1 at 3. The 2025 Letter instructs educational institutions
to “cease all efforts” that violate the Letter’s prohibitions or else “face potential loss
of federal funding,” and makes clear that the Department’s enforcement efforts will

begin within weeks. Id. at 4; see New York v. Trump, --- F. Supp. 3d ----, 2025 WL

715621, at *8 (D.R.I. Mar. 6, 2025) (finding final agency action where “the OMB
directive amounted to a command, not a suggestion, that Agency Defendants shall

execute a categorical, indefinite funding freeze”), appeal filed sub nom. Heghman v.

Trump, No. 25-8010 (1st Cir. Mar. 6, 2025). Within a month, the Department
announced in a press release that it had opened investigations into forty-five
universities “following” the 2025 Letter as part of the Department’s effort “to
reorient civil rights enforcement.” Doc. no. 34-4 at 2. And the Department has
sought to enforce the 2025 Letter by requiring states and schools to certify their
compliance with the substance of the 2025 Letter’s prohibitions as a condition of

continuing federal funding. As the plaintiffs note, the 2025 Letter directly
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frame their understanding of the text. Following the 2025 Letter, the 2025 FAQ,
and the End DEI portal, this teacher is unsure whether these teaching practices
will be perceived as discriminatory. He is “no longer comfortable asking students to
freely identify instances of racism or colonialism . . . in contemporary society for fear
that it will be perceived that [he is] engaging in discrimination by permitting
discussion about racism or racial stereotypes in the United States.” Id. at 4.

Another of NEA’s members teaches middle school social studies in New
Hampshire. See doc. no. 34-12. Among other things, her classes include lessons on
the American Civil War, the Reconstruction Era, and their aftermath. Discussing
the events of these periods—including the enactment of the Civil Rights Act of 1866
and the Fourteenth and Fifteenth Amendments, the Jim Crow south, the founding
of the KKK, and the Tulsa Race Massacre—necessarily entails discussions of race
and how race and perceptions toward different racial groups has shaped American
history. But given the 2025 Letter’s prohibition on teaching students that America
1s “built upon” racism, this teacher now fears being accused of engaging in
discrimination for doing no more than teaching historical facts. Given the 2025
Letter and the End DEI portal, this teacher “feel[s] as if [she is] being held hostage
to students and parents’ feelings and vague conceptions of discrimination and DEIL.”
1d. at 4. These teachers’ experiences are only two of many that plaintiffs identify.
See doc. nos. 34-13 through 34-20.

Defendants assert that plaintiffs misread the 2025 Letter as banning

anything that could be labelled “DEI,” when in reality the Letter merely states that
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scope lessons that require students to analyze or discuss themes of race or those
that discuss how race and attitudes toward race have shaped American history.

Finally, the penalties for running afoul of the 2025 Letter’s vague
requirements are substantial. The greater the consequences for noncompliance with
a law, the more courts will insist on precision in delineating the conduct the law

prohibits. Local 8027 11, 2024 W1 2722254, at *7. While the Supreme Court has

“expressed greater tolerance of enactments with civil rather than criminal penalties
because the consequences of imprecision are qualitatively less severe,” Hoffman
Ests., 455 U.S. at 498-99, “due process protections against vague laws are ‘not to be

avoided by the simple label a State chooses to fasten upon its conduct or its statute,’

Sessions v. Dimaya, 584 U.S. 148, 184 (2018) (Gorsuch, J., concurring in part and

concurring in the judgment) (quoting Giaccio v. Pennsylvania, 382 U.S. 399, 402

(1966)). Indeed, “civil laws regularly impose penalties far more severe than those
found in many criminal statutes,” including, in some instances, “remedies that strip
persons of their professional licenses and livelihoods.” Id.

The Department has invited any student, parent, or member of the public to
“share the receipts of the betrayal that has happened in our public schools” by a
school or teacher “pushing critical theory, rogue sex education and divisive
1deologies.” Doc. no. 34-8 at 2. The Department will use these “receipts” to
determine which schools or individuals to investigate for potential violations of Title
VI. The 2025 Letter promises that enforcement actions will be swift, commencing

within fourteen days of the Letter’s issuance. At least forty-five schools are
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NRA as examples of companies fulfilling their corporate social responsibility.” Id. at
183-84. The document “encouraged” insurers to “continue evaluating and managing
their risks . . . that may arise from their dealings with the NRA,” “review any
relationships they have with the NRA,” and “take prompt actions to manage these
risks.” Id. at 184 (brackets omitted). The same day, the defendant issued a joint
press release with the governor. The press release contained a quote from the
defendant “urging all insurance companies’. . . to join those ‘that have already
discontinued their arrangements with the NRA.” Id. (brackets omitted).

In holding that these circumstances amounted to viewpoint discrimination,
the Supreme Court made clear that, while a “government official can share her
views freely and criticize particular beliefs,” she cannot “use the power of the State
to punish or suppress disfavored expression.” Id. at 188. Moreover, “a government
official cannot do indirectly what she is barred from doing directly: A government
official cannot coerce a private party to punish or suppress disfavored speech on her
behalf.” Id. at 190. Ultimately, a government official violates the First Amendment
through coercion of a third party when the official engages in “conduct that, viewed
in context, could be reasonably understood to convey a threat of adverse
government action in order to punish or suppress the plaintiff’s speech.” Id. at 191.

The Supreme Court highlighted several circumstances to aid courts in
determining “whether an official seeks to persuade or, instead, to coerce.” Id. at 191.
For example, “[t]he power that a government official wields . . . is relevant to the

objective inquiry of whether a reasonable person would perceive the official’s
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whether the agency action violates the relevant constitutional provision. See New

England Fishermen’s Stewardship Ass’n v. Raimondo, No. 2:23-cv-00339-JAW, 2024

WL 5247893, at *39 n.7 (D. Me. Dec. 30, 2024), appeal filed sub nom., New England

Fishermen’s Stewardship Ass'n v. Lutnick, No. 25-1212 (1st Cir. Mar. 7, 2025). As

the court has already determined that plaintiffs are likely to succeed on their claims
that the 2025 Letter violates the Fifth and First Amendments, it follows that they

are likely to succeed on their contrary-to-constitutional-right APA claim. See id.

2. Plaintiffs Are Likely to Succeed On Their Claim that the 2025
Letter is In Excess of the Department’s Statutory Jurisdiction

Final agency action violates the APA if it is “in excess of [the agency’s]
statutory jurisdiction [or] authority.” 5 U.S.C. § 706(2)(C). To determine whether
agency action is in excess of statutory jurisdiction under § 706(2)(C), the court looks
to “the scope of the agency’s [statutory] authority and discretion” and determines
whether the agency’s statutory authority encompasses the action taken. N.H. Hosp.

Ass’n v. Burwell, Civ. No. 15-cv-460-LM, 2017 WL 822094, at *12 (D.N.H. Mar. 2,

2017) (“N.H. Hosp. Ass’'n I”) (brackets omitted) (quoting Citizens to Preserve

Overton Park, Inc. v. Volpe, 401 U.S. 402, 415-16 (1971), abrogated on other

grounds by Califano v. Sanders, 430 U.S. 99 (1977)). Phrased simply, the question is
“whether the agency has gone beyond what Congress has permitted it to do.” City of

Arlington v. FCC, 569 U.S. 290, 298 (2013). The court must exercise its

“Independent judgment” in ascertaining the scope of the agency’s statutory

jurisdiction. Loper Bright Enters. v. Raimondo, 603 U.S. 369, 412 (2024).
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