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Humanities (“NEH”); and the highest-ranking officials within those agencies allegedly responsible
for implementing the Executive Orders, including Attorney General Pamela Bondi, Acting Labor
Secretary Vince Micone, Acting OFCCP Director Michael Schloss, OMB Director Russell
Vought, HHS Secretary Robert K. Kennedy, Jr., HUD Secretary Scott Turner, Deputy Archivist
William J. Bosanko, and NEH Chair Shelly C. Lowe. See ECF No. 1 99 26-43.

C. Plaintiffs
Plaintiffs are a group of nonprofit organizations that receive federal funding to support their work
providing services to “members of the LGBTQ communities.” ECF No. 47 at 12. “Speech,
advocacy, and services advancing the civil rights and welfare of transgender and other LGBTQ
people, and addressing systemic racism, sexism, and anti-LGBTQ bias, are central to each
Plaintiff’s mission.” Id. Plaintiffs contend that they cannot “advertise, provide services, train
staff, train other agencies or providers, or accomplish their core mission and mandates under
existing grants while simultaneously complying with the Executive Orders.” ECF No. 47 at 20—
21 (citing ECF Nos. 47-1 94/ 10—-14; 47-2 99 26-28; 47-3 44 20-21; 47-4 99 12-13, 24; 47-7 99
16-34; 47-5921; 47-8 4 25; 47-9 9 1013, 34-47; 47-10 9§ 23); see also ECF No. 47-10 § 23 (“If
the Executive Orders are allowed to stand, SFCHC will face the impossible choice of abandoning
our mission to provide targeted, culturally competent care to marginalized communities, or forfeit
the federal funding supporting many of our lifesaving services.”).

SFAF is a nonprofit organization based in San Francisco, California, that “promotes health,
wellness, and social justice for communities most affected by HIV, through sexual health and
substance use services, advocacy, and community partnerships.” ECF No. 1 9 15. Specifically,
SFAF “confronts and combats HIV-related health disparities among gay and bisexual men,
transgender women, cisgender women, Black people, Latinx people, and, in particular, people
residing at the intersections of these identities.” Id. 45. “For Fiscal Year 2025-2026, SFAF is
contracted to receive $2,275,557.00 in direct and indirect funding. Of this amount, $641,625.00 is
directly funded through agreements with CDC, and the balance of $1,633,952.00 is indirectly
funded by a variety of federal agencies through subcontracts with state and local agencies.” ECF

No. 47-9 9 5. “SFAF’s core HIV prevention efforts rely on federal funding to provide services
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used to support services including substance use treatment and prevention, youth programming,
HIV testing and prevention, mental health counseling, case management, support for survivors of
violence, training for clinicians and capacity building for other providers on working with the
LGBTQ+ community, and more.” Id. 9 15.

Bradbury-Sullivan is a nonprofit organization based in Allentown, Pennsylvania, that
“provides a vibrant, inclusive space in Pennsylvania’s Lehigh Valley for all the region’s LGBTQ
residents, offering affirming programming and health programs™ to fulfill its mission of
“provid[ing] safe and celebratory spaces for the LGBTQ community.” ECF No. 1 §21. About
62% of Bradbury-Sullivan’s budget comes from federal sources, including the CDC, through pass-
through contracts with state and local agencies such as the Pennsylvania Department of Health.
ECF No. 47-2 9 7.

BSH is a nonprofit organization based in Baltimore, Maryland, that provides
“comprehensive support services for marginalized TLGBQIA+ people, especially focusing on
Black transgender women navigating survival mode living.” ECF No. 1 §22. BSH asserts that its
origin as “an organization created by transgender people for transgender people [] makes it
imperative that [it] not only fight injustices against transgender people but provide our services to
our community in a culturally competent way. It is the cornerstone of [BSH’s] identity.” ECF
No. 47-1 9 10. Approximately “80% of BSH’s budget comes from federal grant money,”
including “$3 million in operating funds via federal grant money, whether directly or as a
subgrantee.” Id. 9. One such grant includes “$182,000 grant of funding from the Centers for
Disease Control and Prevention (‘CDC’) via the Baltimore City Health Department
(‘BCHD’) . . . through the CDC’s High Impact HIV and Surveillance Programs for Health
Departments.” Id. “When the BCHD issued its request for proposals from subgrantees, it
specifically invited proposals for HIV-prevention programs with a focus on transgender people in
the zip codes BSH most regularly serves.” Id.

FORGE is a nonprofit organization based in Milwaukee, Wisconsin, that “offers programs
and services to reduce the impact of trauma on transgender and nonbinary survivors of violence by

empowering service providers, advocating for systems reform, and connecting survivors to healing
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challenges under the First and Fifth Amendments as to those provisions because the “government
need not subsidize the exercise of constitutional rights to avoid infringing them, and the
Constitution does not provide a right to violate federal antidiscrimination law.” Id. at *1, 13-26.
IL. PRELIMINARY INJUNCTION STANDARD

Injunctive relief is “an extraordinary remedy that may only be awarded upon a clear
showing that the plaintiff is entitled to such relief.” Winter v. Nat. Res. Def. Council, 555 U.S. 7,
22 (2008). To obtain preliminary injunctive relief, a plaintiff “must establish that he is likely to
succeed on the merits, that he is likely to suffer irreparable harm in the absence of preliminary
relief, that the balance of equities tips in his favor, and that an injunction is in the public
interest.” Id. at 20. A court may “balance the elements” of this test, “’so long as a certain
threshold showing is made on each factor.” Leiva-Perez v. Holder, 640 F.3d 962, 966 (9th Cir.
2011) (per curiam). Thus, for example, “serious questions going to the merits and a balance of
hardships that tips sharply towards the plaintiff can support issuance of a preliminary injunction,
so long as the plaintiff also shows that there is a likelihood of irreparable injury and that the
injunction is in the public interest.” A/l for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th
Cir. 2011) (quotation marks omitted).
III. THRESHOLD CHALLENGES

The Court addresses as a threshold matter Plaintiffs’ standing to bring this lawsuit.
See Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 101-02 (1998).

A. Article III Standing

Article III standing requires that a “plaintiff must have (1) suffered an injury in fact, (2)
that is fairly traceable to the challenged conduct of the defendant, and (3) that is likely to be
redressed by a favorable judicial decision.” Spokeo, Inc. v. Robins, 578 U.S. 330, 338 (2016).
“To establish injury in fact, a plaintiff must show that he or she suffered ‘an invasion of a legally
protected interest’ that is ‘concrete and particularized’ and ‘actual or imminent, not conjectural or
hypothetical.”” Id. at 339 (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992)).

Because “[t]he party invoking federal jurisdiction bears the burden of establishing these

elements,” they are “an indispensable part of the plaintiff’s case.” Lujan, 504 U.S. at 561.
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programs, personnel, activities, or contracts promoting ‘diversity, equity, and inclusion’ (DEI) at
every level and activity” that was supported by CDC funds); ECF No. 47-8, Ex. B (termination
notice from the CDC to Prisma explaining that to implement the Gender Order, “any vestige,
remnant, or re-named piece of any gender ideology programs funded by the U.S. government
under this award are immediately, completely, and permanently terminated”); ECF No. 47-7, Ex.
A (termination notice from the Health Resources and Services Administration (“HRSA”), a
component of HHS, stating that effectively immediately, HRSA grant funds “may not be used for
activities that do not align with” the DEI-1 Order or the Gender Order and that any “vestige,
remnant, or re-named piece of any programs in conflict with these E.O.s are terminated in whole
or in part”). These grant terminations—both threatened and actual—constitute “a classic
pocketbook injury sufficient to give [them] standing.” Tvler v. Hennepin County, 598 U.S. 631,
636 (2023); see also, e.g., Collins v. Yellen, 594 U.S. 220, 243 (2021) (describing “pocketbook
injury” as “a prototypical form of injury in fact”).

Defendants argue that Plaintiffs lack standing because their injuries are neither traceable to
these provisions nor redressable. First, they argue that Plaintiffs have failed to allege that the
terminations are fairly traceable to the Funding Provisions because the provisions did not directly
terminate any particular fund or program and instead “merely provided policy directives to federal
agencies.” ECF No. 61 at 22.” Second, Defendants contend that Plaintiffs’ injuries are not
redressable because “even if this Court granted relief against the Executive Orders, that would not
prevent defendant agencies from exercising their own independent authorities to determine
whether, consistent with law, any termination of a fund/contract would be warranted.” ECF No.
61 at 23.

As for traceability, the Court does not read the Funding Provisions to consist of only
“policy directives.” They command specific action. See DEI-1 Order § 2(b)(i) (each agency

“shall” terminate all equity-related grants or contracts (emphasis added)); Gender Order § 3(e)

" Defendants also argue that Plaintiffs have not provided any termination letters stating that their
grants were terminated pursuant to the Challenged Orders. /d. But as discussed above,
Defendants’ argument is flatly contradicted by the record.
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“plainly illegitimate purpose[].” Id. at 37-38.

The Court finds that Plaintiffs have shown that they are likely to succeed on the merits of
their equal protection challenge to the Gender Termination Provision and the Gender Promotion
Provision.

1. Heightened Scrutiny

Defendants do not contest that heightened scrutiny applies to discrimination based on
transgender status. Instead, they argue that (1) the Gender Order is merely rhetoric, not
discriminatory action; and that (2) the funding provisions of the Gender Order “do not purport to
withhold federal funding based on any protected characteristic of the recipients; they merely
realign the government’s funding of particular topics.” ECF No. 61 at 43 (emphasis in original).
This argument is not persuasive.

First, Defendants’ argument that the Gender Order is mere “rhetoric” flies in the face of the
facts, given that Defendants have already terminated several of Plaintiffs’ federal grants pursuant
to that order. SFCHC received a notice from the HHS specifically terminating SFCHC’s grant for
its Comprehensive High-Impact HIV Prevention Programs for Young Men of Color Who Have
Sex With Men and Young Transgender Persons of Color “in accordance with the [Gender
Order]” effective January 31, 2025. ECF No. 47-10, Ex. C (emphasis added).® That grant funds
“the San Francisco Bay Transgender Alliance for Health Resources (STAHR), a program to
reduce and prevent new cases of HIV transmission among young trans people of color (YTPC)
and their partners in San Francisco and Alameda Counties in accordance with both the HIV
National Strategic Plan and the CDC’s High-Impact, Status-Neutral HIV Prevention approach.”
ECF No. 47-10 9 5.

Furthermore, Prisma, SFCHC, NY LGBT Center, and SFAF have each received a notice
from a government agency informing them that any programs in conflict with the Gender Order

and funded by the federal government are immediately and permanently terminated. See ECF

® On February 12, 2025, SFCHC received a notice that the termination was rescinded pursuant to
the temporary restraining order that was issued by a federal district court in Rhode Island. See id.,
Ex. D.
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funded DEI programs. But the provisions of the DEI-1 and DEI-2 Orders directing the
termination of DEI and “equity-related” programs do not include the same limiting qualifier as the
Certification Provision. Instead, the termination provisions explicitly call for the termination of
all federally funded DEI programs, regardless of whether those programs violate
antidiscrimination law. See DEI-1 Order § 2(b)(1) (directing each agency, department, or

(X33

commission head terminate, in relevant part, all ““equity-related’ grants or contracts”); DEI-2
Order § 3(c)(ii1) (directing the Director of the OMB to “[t]erminate all ‘diversity,” ‘equity,’
‘equitable decision-making,’ ‘equitable deployment of financial and technical assistance,’
‘advancing equity,” and like mandates, requirements, programs, or activities, as appropriate”).

The fact that the Certification Provision specifically includes the qualifier limiting the certification
requirement to illegal DEI programs, when the DEI-1 and DEI-2 Orders elsewhere do not include
that qualifier for termination of funding, suggests that the qualifier was intentional and should be
given meaning. The Court thus agrees with Defendants that the Certification Provision does not
“penalize conduct beyond those prohibited by existing antidiscrimination laws.” See ECF No. 61
at 30.

(X33

Moreover, ““[a]s is true of interpretation of statutes, the interpretation of an Executive
Order begins with its text,” which ‘must be construed consistently with the Order's ‘object and
policy.”” City & Cnty. of San Francisco v. Trump, 897 F.3d 1225, 1238-39 (9th Cir. 2018)
(quoting Bassidji v. Goe, 413 F.3d 928, 934 (9th Cir. 2005)). And the DEI-1 Order begins by
stating its purpose as enforcing “[l]Jongstanding Federal civil-rights laws [that] protect individual
Americans from discrimination based on race, color, religion, sex, or national origin.” DEI-1
Order § 1. It then discusses how many institutions in recent years have adopted DEI activities
“dangerous, demeaning, and immoral race- and sex-based preferences under the guise of so-called
‘diversity, equity, and inclusion’ (DEI) or ‘diversity, equity, inclusion, and accessibility’ (DEIA)
that can violate the civil-rights laws of this Nation.” /d. The section ends with, “The Federal
Government is charged with enforcing our civil-rights laws. The purpose of this order is to ensure

that it does so by ending illegal preferences and discrimination.” Id.

Plaintiffs additionally argue that even if the Certification Provision is limited to promoting
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“The President’s authority to act ‘must stem either from an act of Congress or from the
Constitution itself.”” Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 585 (1952).
“[W]hen it comes to spending, the President has none of ‘his own constitutional powers’ to ‘rely’
upon.” City & Cnty. of San Francisco v. Trump, 897 F.3d 1225, 1233-34 (9th Cir. 2018) (quoting
id. at 637 (Jackson, J., concurring)). Instead, the President has an affirmative obligation to enforce
the law relating to appropriations. Id. at 1234. “Absent congressional authorization, the
Administration may not redistribute or withhold properly appropriated funds in order to effectuate
its own policy goals.” Id. at 1235. “To bring a successful facial challenge outside the context of
the First Amendment, ‘the challenger must establish that no set of circumstances exists under
which the [challenged law] would be valid.”” Hotel & Motel Ass’n of Oakland v. City of Oakland,
344 F.3d 959, 971 (9th Cir. 2003) (quoting United States v. Salerno, 481 U.S. 739, 745 (1987).

1. Facial Challenge

The Court finds that Plaintiffs have not carried their burden of showing that the remaining
Challenged Provisions violate Separation-of-Powers principles in all of their applications.
Defendants correctly identify at least two circumstances implicated by the Challenged Provisions
where the Executive has discretion to act without seeking Congressional approval. First, the
Challenged Provisions apply to both federal grants and contracts. And the Executive has “broad”
discretion to “terminate a contract for convenience.” Northrop Grumman Corp. v. United States,
46 Fed. Cl. 622, 626 (2000) (citation omitted). Second, at least some of the federal grants
implicated here may, under the terms of the applicable regulations, be terminated by the Executive
if the grant “award no longer effectuates the program goals or agency priorities.” See, e.g., ECF
No. 58-3 (quoting 2 C.F.R. § 200.340(a)(2)). Each of the remaining Challenged Provisions thus
involve at least some contracts and grants that can properly be terminated without violating the
Spending Clause. See Chicago Women in Trades v. Trump, No. 25 C 2005, 2025 WL 1114466, at
*16—-17 (N.D. III. Apr. 14, 2025) (finding that because the Equity Termination Provision impacts
grant statutes “that do not require the government to fund equity-related projects, . . . there are
situations in which the Executive Branch could lawfully terminate such grants without running

afoul of the separation of powers”).
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the prevention and treatment of diabetes” through the Indian Health Service, an Indian health
program operated by an Indian tribe or tribal organization, or an urban Indian health program
operated by an urban Indian organization). The Equity Termination Provision thus also conflicts
with the statutory framework providing federal funding to FQHCs.

Plaintiffs further argue that because the Gender Order’s termination provisions facially
discriminate based on transgender status—and thus sex—they violate the antidiscrimination
requirements contained within the Affordable Care Act (“ACA”), 42 U.S.C. § 18116, and the
Public Health Service Act (“PHSA”), 42 U.S.C. § 300w-7. Section 1557 of the ACA provides
that an individual shall not, among other things, “be excluded [on the basis of sex under Title IX,
20 U.S.C. 1681 et seq.] from participation in, be denied the benefits of, or be subjected to
discrimination under, any health program or activity, any part of which is receiving Federal
financial assistance.” 42 U.S.C. § 18116(a). Section 1908 of the PHSA similarly prohibits
discrimination on the basis of sex in programs, services, and activities “receiving Federal financial
assistance” through Preventive Health and Health Services Block Grants, which are allotted by the
HHS Secretary. See 42 U.S.C. § 300w-7.

For the reasons explained in the Court’s discussion on Plaintiffs’ equal protection claim,
the Gender Termination Provision and Gender Promotion Provision contravene the
antidiscrimination requirements within the ACA and PHSA. See Bostock v. Clayton County, 590
U.S. 644, 660 (2020) (holding in the context of Title VII that “it is impossible to discriminate
against a person for being . . . transgender without discriminating against that individual based on
sex”); see also Doe v. Snyder, 28 F.4th 103, 114 (9th Cir. 2022) (“We construe Title IX’s
protections consistently with those of Title VIL.”); PFLAG II, 2025 WL 510050, at *18 (finding
that the plaintiff was likely to succeed on its claim that the Gender Promotion Provision was ultra
vires as contrary to statutes because it was “facially discriminatory on the basis of transgender
identity” and therefore on the basis of sex and thus violated Section 1557 of the ACA and Section
1908 of the PHSA); C.P. v. Blue Cross Blue Shield of 1ll., No. 3:20-CV-06145-RJB, 2022 WL
17788148, at *6 (W.D. Wash. Dec. 19, 2022) (“Section 1557 [of the ACA] forbids sex

discrimination based on transgender status.”).

46



















United States District Court
Northern District of California

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 4:25-cv-01824-JST Document 81  Filed 06/09/25 Page 52 of 52

Trump, No. 25-807, 2025 WL 553485, at *3 (9th Cir. Feb. 19, 2025). Moreover, Defendants have
not carried their burden of showing that they are likely to face “irreparable injury . . . during the
period before the appeal is decided.” See Doe #I v. Trump, 957 F.3d 1050, 1058-59 (9th Cir.
2020).

Similarly, the Court denies Defendants’ request for an administrative stay. The purpose of
an administrative stay is to “preserve the status quo until the substantive motion for a stay pending
appeal can be considered on the merits.” See Nat’l Urban League v. Ross, 977 F.3d 698, 700-01
(9th Cir. 2020). Because the Court has found that a preliminary injunction is necessary precisely
to alter the status quo and address the irreparable harm that Plaintiffs face absent an injunction, an
administrative stay is not appropriate here.

CONCLUSION

The Court grants, in part, Plaintiffs’ motion for a preliminary injunction consistent with
the discussion in this Order. The Court will enter a separate preliminary injunction order.
Plaintiffs are directed to file a proposed preliminary injunction order, and submit a Word version
of the same to the to the Court’s proposed order email address, by June 13, 2025.

IT IS SO ORDERED.

Dated: June 9, 2025

JON S. TIGAR
United States District Judge
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