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California. Declaration of Edward Shikada (“Shikada Decl.”) [Dkt. No. 19-21] 9 3. Palo Alto is
“vulnerable to a range of emergencies[,] including wildfires, earthquakes, severe storms, and
homeland security threats.” Id. It also provides fire and emergency response services to Stanford
University, which is located in the city. /d.

Palo Alto currently has multiple pending grant applications for FY 2025 funding. 1d. § 5.
First, the City has applied for $406,306.50 in HMGP funding to help “remove about 110 invasive
eucalyptus trees that increase the flammability and spread of wildfires and provide an increased
level of protection to more than 2400 residential homes and critical infrastructure sites.” /d.
Additionally, it seeks $3,009,055.93 in HMGP funding to retrofit two potable water storage tasks
to reduce the risk of damage from earthquakes. /d. 9 6. It also has applied for $139,688.82 in
AFG funding to purchase “automated chest compressors” to improve emergency medical
responses. Id. § 7. Similarly, it has requested $3,911,327.35 in SAFER funding to help fund
seven firefighter positions. /d.  10. Finally, Palo Alto has been awarded $862,681.57 in Public
Assistance funding to reimburse costs incurred due to “severe winter storm damage.” /d. q 10.

Palo Alto maintains that it will be forced to either accept the DHS Conditions or lose at
least $12 million in DHS and FEMA funding. Id. 9§ 13. Without such support, Palo Alto may be
forced to cancel these programs, “leaving the community more vulnerable to earthquakes and
wildfires.” Id. § 15. It would also be “forced to divert scarce resources from other essential
services, delay projects, or cancel them entirely.” Id.

K. Pasadena

The City of Pasadena is a charter city located in Los Angeles County, California, and is
home to approximately 138,000 individuals. Declaration of Matthew E. Hawkesworth
(“Hawkesworth Decl.”) [Dkt. No. 19-22] 9 4. Pasadena is located at the base of the San Gabriel
Mountains, which presents a “significant risk[] of wildfire”; in fact, the northern and western
portions of Pasadena are classified as “Very High Fire Hazard Severity Zones” by the California
Department of Forestry and Fire Protection. /d. § 5. Unfortunately, the consequence of wildfires
have been seen as recently as this January 2025, when the Eaton Fire burned thousands of acres of

land, residential neighborhoods, and resulted in civilian fatalities. Id. 4 6. The fire “destroyed
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US&R grants, $473,054 in SHSP grant funding, $2,403,876 in HSGP funding, $308,000 in
HMGP funding, and $246,817 in EMPG grant funding. Id. §{ 11, 13, 18. The County expects
that each of these grants will incorporate the DHS Conditions. Id.  19-22.

Pierce County maintains that it will be forced to either accept the DHS Conditions or lose
at least $6 million in DHS and FEMA funding. /d. §23. “Pierce County’s economic forecast
combined with the potential loss of federal funding in several service areas across the country . . .
will create significant strain on the county budget if federal funding is not accessible.” Id. § 24.
Additionally, Pierce County “does not have alternate funding options to support” these programs,
which “impact those most vulnerable” within the region. /d. Rather, Pierce County will face “the
loss of funding for critical projects and personnel.” Id.

N. Sacramento

The City of Sacramento is home to 524,943 residents and is the capital of the state of
California. Declaration of Leyne Milstein (“Milstein Decl.””) [Dkt. No. 19-27] 9 5. Sacramento
has been awarded, and has yet to accept, $1.4 million in DHS and FEMA grants, as well as has
requested $10 million in DHS and FEMA grants. Id. § 6. These include approximately $3 million
in UASI grants, to prevent and prepare for “acts of terrorism and other catastrophic events”; and
approximately $1.5 million in US&R grants to “fund[] five main administrative roles (two
logistics coordinators, an analyst, an administrative technician, and a training manager), in
addition to approximately 207 US&R members.” Id. 9 7-21. Additionally, Sacramento is
waiting for approval of $7,381,313.41 in AFG funding to “provide essential health and wellness
services for [Sacramento] firefighters that are either not covered in the City’s budget or exceed
allocated funding.” Id. 99 23-26. Sacramento maintains that any loss of funding would
“devastat[e] the City, as it “does not have the budget to absorb the loss of these funds.” /d. q 30.

0. San Diego

The City of San Diego is home to over 1.4 million residents. Declaration of Gabriel Rubi
(“Rubi Decl.”) [Dkt. No. 19-28] 9 3. “As a coastal city in Southern California with a port, harbor,
and border with Mexico, San Diego uniquely faces increased border and national security threats

and wildlife risks.” Id. 4. San Diego receives funding from numerous DHS and FEMA grant
25
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funding”; without these grants, it would be forced to close, “eliminating regional and national
coordination against crime, terrorism and transnational narcotics networks.” /d. 9 28. This would

79 e

impact critical services, such as “tsunami sirens and countywide alert infrastructure,” “putting
lives at risk during emergencies.” Id. Loss of funding would also stall wildfire mitigation efforts
and impair emergency preparation for other natural disasters. Id. 49 29-30. These risks would
“leave the County and its residents, as well as Northern California more broadly, dangerously
exposed, undermine all prior investments, and erode both short-term response capability and long-
term community resilience.” Id. § 31.

T. Santa Clara County

The County of Santa Clara is a charter county in California home to approximately 1.9
million residents. Declaration of Dana C. Reed (“Reed Decl.”) [Dkt. No. 19-38] 4. OEM acts as
the “lead emergency management agency for the entire Santa Clara County Operational Area,”
and is “heavily supported by FEMA funding streams.” Id. Y 8-9. OEM receives federal grants
from four different grant programs: SHSP, EMPG, UASI, and HMGP. Id. q 11, 25.

Last year, Santa Clara County received $1,664,434 in SHSP grants to fund five critical
staff positions in OEM focused on counterterrorism and emergency planning, as well as
purchasing critical equipment. /d. ] 14-15. This year, they seek $1,852,295 to fund the same
positions and increase equipment and training programs. /d. § 16. Similarly, with respect to
EMPG funding, Santa Clara County received $452,624 in 2024 to fund “full-time Emergency
Operational Area Council Liaison” and “Voluntary Organizations Active in Disaster Liaison” staff
positions, as well as “training, technology, public outreach, and critical emergency supplies.” 1d.
99 19. The County was allocated $451,385 this year for “substantially the same” uses. /d. 9 20.
Santa Clara County also received $573,585 in 2024 in UASI funding, which was used to purchase
an armored vehicle for the Sheriff’s Emergency Response team; this year, the County received
$573,585 to help purchase a “multi-passenger transit van and a decontamination trailer, evacuation
devices, and patient-transport devices for Santa Clara’s public health and hospital system.” Id. 9
23-24. Finally, Santa Clara County anticipates $750,000 in pass-through HMGP funding this

year, which will be used to purchase wildfire detection equipment. Id. 99 25-26.
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contends it will lose the ability to fund their Regional Training Officer contractor position in the
Santa Monica Fire Department, which to train approximately 9,000 firefighters across twenty-nine
fire agencies. Id. 9 25. Additionally, as the greater Los Angeles region prepares for three major
upcoming events—the FIFA World Cup in 2026, the Super Bowl in 2027, and the Olympics in
2028—Santa Monica fears that losing these grants would result in critical incident preparedness
trainings would be discontinued. Id. § 28. Finally, hundreds of residents may lose the ability to
retrofit their buildings without this funding. /d. §29. Santa Monica cannot fund these programs
without FEMA grants, as the City has declared a financial emergency. Id. 9 30.

V. Santa Rosa

The City of Santa Rosa is a municipal corporation and charter city located in Sonoma
County, California. Declaration of Jason Nutt (“Nutt Decl.”) [Dkt. No. 19-41] 9 2, 6. Santa Rosa
is particularly vulnerable to wildfires: between 2017 and 2020, the City was significantly impacted
by five major wildfires, destroying thousands of homes and burning hundreds of thousands of
acres. Id. g 7.

Santa Rosa receives roughly $47 million in grants from DHS and FEMA. Id. 9 8.
Currently, the Santa Rosa Fire Department receives $2.36 million in SAFER grants to pay for the
salaries of twelve firefighter paramedic positions, which the City cannot pay for itself. 1d. 9.
Additionally, Santa Rosa has been approved for, but has not yet received, $14.2 million in HMGP
funding to update a wastewater facility to protect 230,000 individuals from “flood events.” Id.
10. The Santa Rosa Fire Department (“SRFD”) expects disbursement of approximately $3.6
million in HMGP funding to be used for “vegetation removal and fuel reduction projects along
City evacuation routes, vegetation management education, and vegetation management
compliance.” Id. 4 11. The SRFD is also in the process of applying for a $200,000 AFG grant,
which would allow for the purchase of “critical specialized firefighting and emergency medical
equipment the City would otherwise lack the resources to acquire.” Id. 9 12.

Santa Rosa anticipated receiving these DHS and FEMA grants when approving its FY
2025 budget; losing this funding would put the City “in limbo.” Id. 9 13. It contends that “[1]oss

of any significant portion of these grant funds will [also] result in increased risk of infrastructure
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for technical rescue technicians; and hiring additional firefighters. Id. 49 12, 14. Each of the FY
2024 and FY 2025 awards received by Tucson contain the DHS Conditions. Id. § 15.

Tucson maintains that it will be forced to either accept the DHS Conditions or lose access
to millions in DHS and FEMA funding. Id. § 17. The City faces “mounting economic pressures,”
which has “constrained [its] ability to invest in critical frontline services, especially fire and
emergency response,” without this funding. /d. § 18. In its view, federal funding is “not merely
beneficial but essential.” Id. § 19. FEMA grants are a “life-saving resource that equip[] TFD to
fulfill its mission without compromising financial integrity or operational effectiveness.” Id.
Without this funding, Tucson will be forced to reduce its efforts to “coordinate and enhance
emergency response efforts on a regional basis.” 1d. q 20.

4. PROCEDURAL HISTORY

On September 30, 2025, plaintiffs filed a complaint in the Northern District of California,
seeking declaratory and injunctive relief that the DHS Conditions are unconstitutional. See
Compl. They then filed a motion for preliminary injunction on October 1, 2025, seeking to
“prohibit[] Defendants from imposing or enforcing the Unlawful DHS Conditions on Plaintiffs,
withholding funding on the basis of those unlawful conditions, or imposing any materially similar
conditions on Plaintiffs.” Mot. at 25.” Because some plaintiffs faced an October 24, 2025,
deadline to accept funding with the DHS Conditions, plaintiffs also moved to establish an
expedited briefing schedule. See Plaintiffs’ Motion to Shorten Time [Dkt. No. 21]. While I

granted plaintiffs’ motion to expedite on October 7, 2025, see Order Granting Motion [Dkt. No.

7 That same day, plaintiffs filed a request for judicial notice of various FEMA manuals, grant
NOFOs, and the Bondi Discrimination Guidance Memo. See Plaintiffs’ Request for Judicial
Notice (“RIN”) [Dkt. No. 20]. Plaintiffs’ request for judicial notice is GRANTED. Under Federal
Rule of Evidence 201, courts may take judicial notice of any fact “not subject to reasonable
dispute because it: (1) is generally known within the trial court’s territorial jurisdiction; or (2) can
be accurately and readily determined from sources whose accuracy cannot reasonably be
questioned.” Fed. R. Evid. 201(b), (c)(2). “Courts may take judicial notice of some public
records, including the ‘records and reports of administrative bodies.”” United States v. Ritchie,
342 F.3d 903, 909 (9th Cir. 2003) (quoting Interstate Nat. Gas. Co. v. S. Cal. Gas Co., 209 F.2d
380, 385 (9th Cir. 1953)). Each of the exhibits in the RJN are public records or reports issued by
FEMA, DHS, or the Department of Justice. These materials fit squarely within the type of facts I
may take judicial notice of.
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Sch. Dist. v. AmeriCorps, 784 F. Supp. 3d 1280, 1291-97 (N.D. Cal. 2025)); see Martin Luther
King, Jr. Cnty. v. Turner, 785 F. Supp. 3d 863, 877-82 (W.D. Wash. 2025); City of Fresno et al.
v. Turner et al., No. 3:25-cv-07070-RS, 2025 WL 2721390, *5—*6 (N.D. Cal. Sept. 23, 2025)
(Seeborg, C.J.); City & Cnty. of S.F. v. Trump, 783 F. Supp. 3d 1148, 1201 n.12 (N.D. Cal. 2025)
(Orrick, J.); Illinois v. Fed. Emergency Mgmt. Agency, C.A. No. 25-206 WES, 2025 WL 2716277,
*9 (D.R.I. Sept. 24, 2025); President & Fellows of Harvard College v. U.S. Dep’t of Health &
Human Servs., Nos. 25-cv-11048-ADB, 25-cv-10910-ADB, 2025 WL 2528380, *10-*14 (D.
Mass. Sept. 3, 2025); Thakur v. Trump, 148 F.4th 1096, 1103—-04 (9th Cir. 2025). I do not accept
defendants’ rehashed argument in light of this wall of authority. The Tucker Act does not bar this
case from moving forward in district court.
1I. LIKELIHOOD OF SUCCESS ON THE MERITS

Having found there to be constitutional and statutory jurisdiction over plaintiffs’ claims, I
now turn to the merits of their motion. Plaintiffs claim that the DHS Conditions violate (1) the

separation of powers, (2) spending power constraints, and (3) the APA. I agree.

A. Separation of Powers

1. Plaintiffs’ Claims Are Constitutional

“In many cases, the plaintiff’s right to seek judicial intervention arises from a statute.”
League of United Latin Am. Citizens v. Exec. Office of the Pres. et al., Civ. Action Nos. 25-0946
(CKK), 25-0952 (CKK), 25-0955 (CKK), 2025 WL 3042704, at *23 (D.D.C. Oct. 31, 2025).
“Often, in cases challenging action by the Executive Branch, that statute is the Administrative
Procedure Act.” Id. But “because ‘the President is not an agency within the meaning of” the
APA, the issuance of an executive order is not a final agency action that is reviewable within the
APA framework.” Id. (citing Franklin v. Massachusetts, 505 U.S. 788, 796 (1992)).

Since the APA affords no statutory right to direct judicial relief, plaintiffs must point to
either statutory authority or “resort to equity” to find relief in this case. Id. (quoting Nat’l
Treasury Emps. Union v. Vought (NTEU), 149 F.4th 762, 790 (D.C. Cir. 2025)). “The availability
of such implied equitable relief substantially depends on whether the plaintiff claims a statutory or

constitutional violation.” Id. “If a plaintiff is alleging a violation of a federal statute, the
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showing that the separation of powers are violated by the DHS and EO Conditions.

3. Title VI Does Not Absolve the Discrimination Condition of Violating the
Separation of Powers.

Defendants contend that the Discrimination Condition does not violate the separation of
powers because it is permissible under Title VI of the Civil Rights Act of 1964, in which agencies
are “authorized and directed to effectuate . . . rules, regulations, or orders of general applicability”
that comply with 42 U.S.C. § 2000d. 42 U.S.C. § 2000d-1. Section 2000d, in turn, states that
“[n]o person in the United States shall, on the ground of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination under
any program or activity receiving Federal financial assistance.” 42 U.S.C. § 2000d. Defendants
maintain that this authority requires DHS and FEMA to “ensure that all grants comply with federal
law,” including federal anti-discrimination law. Oppo. at 19. In their view, the Discrimination
Condition in DHS and FEMA grants is “not novel,” as “[e]very application for Federal financial
assistance must, ‘as a condition to its approval and the extension of any Federal financial
assistance,” contain assurances that the program will comply with Title VI and with all
requirements imposed pursuant to the executive regulations issued under Title VI.” Oppo. at 11
(citing Guardians Ass’'n v. Civ. Serv. Comm’n of City of New York, 463 U.S. 582, 629-30 (1983)
(Marshall, J., dissenting)).

At oral argument, counsel for defendants reiterated this position, asserting that the
Discrimination Condition only forbids “illegal DEI” practices, and that the burden is on plaintiffs
to show their programs comply with current understandings of federal anti-discrimination law to
receive funding. To this point, defendants cite Students for Fair Admissions, Inc. v. President and
Fellows of Harvard College, 600 U.S. 181 (2023) (“SFFA”), where the Supreme Court considered
“whether a university may make admissions decisions that turn on an applicant’s race.” Id. at 208.
The Court found that Harvard University’s race-based admissions programs were unconstitutional,
as the purported educational benefits cited for the programs failed to meet strict scrutiny. See id.
at 209-18. However, the Court noted that certain race-based admissions systems, including

military academies, may have “potentially distinct interests” and were left unaddressed by the
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to speculate what is proscribed and what is permitted” is particularly concerning in light of the
False Claims Act (the “FCA”), which is invoked by defendants in the DHS Conditions. S.F.
Unified Sch. Dist., 789 F. Supp. 3d at 746. The FCA imposes liability on “any person” who
“knowingly presents, or causes to be presented, a false or fraudulent claim for payment or
approval.” 31 U.S.C. § 3729(a)(1)(A). Plaintiffs who violate the FCA may be subject to civil
penalties and mandatory treble damages. 31 U.S.C. § 3729(a)(2); 28 C.F.R. § 85.5(a). The lack
of clear definitions, coupled with the well-founded fear that the Department of Justice may use the
FCA as a “weapon” against grant recipients, lends credence to plaintiffs’ arguments that the
Discrimination Condition is ambiguous. See RIN Ex. 12 (“Civil Rights Fraud Initiative Memo™)
[Dkt. No. 20-12] at 1-2. Plaintiffs are accordingly likely to show that the Discrimination
Condition is ambiguous in violation of the Spending Clause.

ii.  Executive Order Condition

Next, plaintiffs argue that the EO Condition is impermissibly ambiguous because it
provides “little detail on what ‘compliance’ with the . . . Condition would require.” Mot. at 6.
Specifically, they claim that grantees “cannot possibly ascertain what it means to comply with all
executive orders ‘related to grants’ that this Administration has issued or might issue in the
Sfuture.” Id. at 16 (emphasis in original). This is particularly true considering Pennhurst, plaintiffs
claim, which found that the spending power does not allow for “post acceptance or ‘retroactive’
conditions” on funding. 451 U.S. at 25.

Defendants respond by asserting that plaintiffs “point to no Executive Orders related to
grants that they are unsure apply,” and instead “facially challenge the EO Conditions without
explaining what possible hypothetical ambiguities exist.” Oppo. at 19. Such compliance is
“commonplace for recipients, who are regularly required to ensure their programs comply with all
federal law, even as it shifts when Congress passes laws or the Supreme Court interprets laws
differently.” Id.

Even accepting defendants’ argument as true, the EO Condition is, at best, ambiguous.
Consider the following hypothetical: Berkeley, a plaintiff to this case, is approved for its $6.4

million and $16.5 million HMGP grants, which contain the EO Condition. Buddenhagen Decl. 9
64








































