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regulations, see 34 C.F.R. § 75.253(g), not to request injunctive relief encompassing a
large number of projects for which there is no room for doubt about the factual basis
for non-continuation.

It was likewise error for the district court to hold that the Department was
required to undertake “notice-and-comment rulemaking” before issuing either the
Directive or the decisions. Dkt. 269, at 26; see 20 U.S.C. §§ 1221e-4, 1232 (requiring
notice-and-comment procedures for certain “regulation[s]”). The Directive merely
instructs “Department personnel” to conduct an “internal review” of certain grants.
20 US.C. § 1232. Itis therefore not a final action subject to APA review, much less a
regulation implicating the statutory notice-and-comment requirement. See Southern
Cal. All. of Publicly Owned Treatment Works v. U.S. Env't Prot. Agency, 8 F.4th 831, 837
(9th Cir. 2021) (recognizing that “an agency action is not final when subsequent
agency decision making is necessary to create any practical consequence”). And with
respect to the non-continuation decisions, the best-interest provision is the product of
notice-and-comment rulemaking, see 45 Fed. Reg. 22,494, 22,510 (Apr. 3, 1980), and
the Department’s application of that provision in the context of a particular
continuation decision is not a “regulation” necessitating an additional round of notice-
and-comment procedures.

For similar reasons, the district court erred in concluding (Dkt. 269, at 18) that
“the Department should have considered the Grantees’ reliance interests.” When

plaintiffs applied for the grants, they understood that continuation funding was not
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classic example of reparable harm. See Los Angeles Mens’l Colisensn Comm'n v. NFL, 634
F.2d 1197, 1202 (9th Cir. 1980) (observing that “monetary injury is not normally
considered irreparable”). The district court attempted to avoid this problem by
reframing the non-continuation decisions as “increas[ing] the burden” on plaintitfs to
provide “mental health services,” but that is just another way of saying that if
plaintiffs cannot obtain federal dollars, they may need to spend their own money.
Dkt. 269, at 31.

The district court also “reaffirmed,” Dkt. 269, at 31, its prior order concluding
that plaintiffs would suffer irreparable harm stemming from “the immediate cessation
of mental health services” and other related harms, Dkt. 193, at 17. But the court
incorrectly assumed that such services would stop. The Department intends to
continue funding services and has already solicited and received applications for
grants in 2026. The court’s only response is that discontinuing the grants may prompt
plaintiffs to offer mental-health services through different providers, “disrupting the
provision of effective therapeutic care.” Dkt. 269, at 31. It builds speculation on
speculation to suppose that, even for grantees that did not receive new grants based
on new applications, staff will be let go (programs could receive funding from other
sources) and that any staff hired under new funding will be less effective than the
current staff. In addition to being speculative, these alleged harms highlight the extent

to which the district court arrogated to itself the authority to determine which grants
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should be funded. And in any event, such commonplace changes to staff in a limited
number of school districts do not amount to irreparable harm to plaintiffs.

CONCLUSION

The Court should stay the district court’s injunction pending appeal.
Respectfully submitted,

BRETT A. SHUMATE
Assistant Attorney General

ERIC D. MCARTHUR
Deputy Assistant Attorney General

DANIEL TENNY

/s/ Steven H. Hazel

STEVEN H. HAZEL
Attorneys
Civil Division, Room 7217
U.S. Department of [ustice
950 Pennsylvania Avenue NW
Washington, DC 20530
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
STATE OF WASHINGTON, et al., CASE NO. C25-1228-KKE
Plaintiff(s), ORDER ON CROSS-MOTIONS FOR
V. SUMMARY JUDGMENT

UNITED STATES DEPARTMENT OF
EDUCATION, et al.,

Defendant(s).

In 2018 and 2020, Congress established grant programs via the United States Department
of Education (“the Department”) to fund mental health services for elementary and secondary
schools throughout the country. Recognizing the prevalence of violence and traumatic crises in
schools, and the resultant negative effect on the learning environment, Congress allocated
appropriations to the Department to “support learning environments where students feel safe,
supported, and ready to learn.” Dkt. No. 1 9 44 (citation modified).! The Department funded
hundreds of multi-year grants via these programs. But in April 2025, the Department notified
certain grant recipients that their funding would not be renewed at the end of their current budget

period, which (in most cases) expires December 31, 2025. Sixteen states filed this lawsuit against

! This order refers to documents on the docket by their CM/ECF page number.
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the Grants before the funds are allocated elsewhere. Dkt. No. 208 at 37. Such injunctive relief is
available under the APA. See 5 U.S.C. § 703.

“To be entitled to a permanent injunction, a plaintiff must demonstrate: (1) actual success
on the merits; (2) that it has suffered an irreparable injury; (3) that remedies available at law are
inadequate; (4) that the balance of hardships justify a remedy in equity; and (5) that the public
interest would not be disserved by a permanent injunction.” Indep. Training & Apprenticeship
Program v. Cal. Dep’t of Indus. Rels., 730 F.3d 1024, 1032 (9th Cir. 2013).

As discussed earlier in this order, the Court finds that Plaintiff States have demonstrated
actual success on their APA claims. At the preliminary injunction stage, the Court lacked access
to information about each Grantee in Plaintiff States sufficient to establish their entitlement to
injunctive relief, and therefore the preliminary injunction was limited to only those Grantees of
which the Court had evidence at that time. See Dkt. No. 193 at 22-23. Since then, the Department
filed the administrative record, which contains information about each Grantee in Plaintiff States.
See, e.g., Dkt. No. 202 at 2. Because the record now before the Court establishes that the
Department enforced the unlawful Directive procedure against all discontinued Grantees in
Plaintiff States and issued them identical unlawful discontinuation notices, Plaintiff States have
demonstrated actual success on the merits of their APA claims with respect to each discontinued
Grantee in Plaintiff States. Thus, Plaintiff States have satisfied the first requirement with respect

to all Grantees within their borders. 2

12 The Department posits that issuing the injunction requested by Plaintiff States will result in “overturning hundreds
of individual decisions to non-continue the grant agreements held by [] nonparties en masse.” Dkt. No. 256 at 28.
But the administrative record confirms that only 138 Grants in Plaintiff States were discontinued via the Department’s
actions challenged here. See Dkt. No. 202 at 2. Moreover, the Department has not rebutted Plaintiff States’ evidence
suggesting that any Plaintiff State would be similarly harmed in the form of rising Medicaid costs due to the loss of
Grant-funded mental health services in schools. Plaintiff States’ claims are not based on a parens patriae suit theory
(as alleged by the Department (Dkt. No. 256 at 28-29)) but instead are based on Plaintiff States’ direct harms resulting
from the Department’s actions.
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