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the settlement and had not shown that the settlement could
cause them formal legal prejudice, the Schools lacked
prudential standing to challenge the approval of the final
settlement.

The panel held that the dispute between Plaintiffs and the
Department was not moot at the time the district court
approved the settlement because, even assuming that the
Department mooted Plaintiffs’ original claims by processing
many, but not all, pending applications, that action did not
moot  Plaintiffs’ supplemental claims. And the
Department’s voluntary cessation of issuing pro forma
denials of Plaintiffs’ supplemental claims did not render the
case moot where the Department could easily resume its
conduct if the case were dismissed.

The panel held that the district court did not err in
denying the Schools’ Fed. R. Civ. P. 24(a) motion to
intervene as of right because the Schools did not have a
significantly protectable interest as required by Rule 24(a),
and they failed to explain how they were prejudiced by the
district court’s denial of intervention as of right.

Dissenting, Judge Collins agreed with the majority that
the case was not moot and that the Schools had Article III
standing to challenge the settlement. However, he disagreed
with the majority’s conclusion that the Schools lacked
prudential standing, and would hold that the district court did
not abuse its discretion in allowing the Schools to
permissively intervene for the purpose of objecting to the
settlement. Because the district court properly reached the
merits of the Schools’ objections to the settlement, the
Schools have a right to appeal that adverse ruling, and he
would hold that the district court erred in approving the
settlement.
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Mathura Sridharan and Jana M. Bosch, Deputy Solicitors
General; Benjamin M. Flowers, Ohio Solicitor General;
Dave Yost, Ohio Attorney General; Office of the Ohio
Attorney General, Columbus, Ohio; Melissa Holyoak, Utah
Solicitor General; Sean D. Reyes, Utah Attorney General;
Office of the Utah Attorney General, Salt Lake City, Utah;
Steve Marshall, Alabama Attorney General, Office of the
Alabama Attorney General, Montgomery, Alabama; Treg
Taylor, Alaska Attorney General, Office of the Alaska
Attorney General, Anchorage, Alaska; Tim Griffin,
Arkansas Attorney General, Office of the Arkansas Attorney
General, Little Rock, Arkansas; Ashley Moody, Florida
Attorney General, Office of the Florida Attorney General;
Tallahassee, Florida; Christopher M. Carr, Georgia Attorney
General, Office of the Georgia Attorney General, Atlanta,
Georgia; Raul R. Labrador, Idaho Attorney General, Office
of the Idaho Attorney General; Boise, Idaho; Theodore E.
Rokita, Indiana Attorney General, Office of the Indiana
Attorney General; Indianapolis, Indiana; Kris Kobach,
Kansas Attorney General, Office of the Kansas Attorney
General, Topeka, Kansas; Daniel Cameron, Kentucky
Attorney General, Office of the Kentucky Attorney General,
Frankfort, Kentucky; Jeff Landry, Louisiana Attorney
General, Office of the Louisiana Attorney General; Baton
Rouge, Louisiana; Lynn Fitch, Mississippi Attorney
General, Office of the Mississippi Attorney General,
Jackson, Mississippi; Austin Knudsen, Montana Attorney
General, Office of the Montana Attorney General, Helena,
Montana; Drew H. Wrigley, North Dakota Attorney
General, Office of the North Dakota Attorney General,
Bismarck, North Dakota; Gentner Drummond, Oklahoma
Attorney General, Office of the Oklahoma Attorney
General, Oklahoma City, Oklahoma; Alan Wilson, South
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Borrowers in Group One (approximately 196,000
borrowers) get automatic debt forgiveness. Group One
consists of borrowers who have pending BD applications
associated with any of 151 schools on a list attached as
Exhibit C to the settlement. The settlement agreement does
not explain how Exhibit C was developed. But the parties’
joint motion for preliminary approval of the settlement
states: “The Department has determined that attendance at
one [of the schools listed in Exhibit C] justifies presumptive
relief, for purposes of this settlement, based on strong indicia
regarding substantial misconduct by [the] listed schools,
whether credibly alleged or in some instances proven, and
the high rate of class members with applications related to
the listed schools.”

Group Two (approximately 100,000 borrowers) consists
of borrowers with pending BD applications associated with
schools that are not listed in Exhibit C. The Department
agreed to resolve Group Two borrowers’ claims in a
streamlined adjudication process. If the Department does not
meet specified deadlines, Group Two borrowers will receive
automatic debt relief.

Group Three (approximately 206,000 borrowers) covers
borrowers who submitted a BD application after the
settlement’s execution date but before the date of final
approval. The Department may adjudicate Group Three
borrowers’ applications under the regulations applicable to
loans between 2017 and 2020, but it must resolve them
within three years. If the Department fails to meet the
deadline, Group Three borrowers will receive full relief.

Intervention by Schools. Three weeks after the parties
moved for preliminary approval of the second settlement,
four schools listed in Exhibit C (including the three Schools
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Article III injury does not equal formal legal prejudice.
See United States v. Kovall, 857 F.3d 1060, 1068 (9th Cir.
2017) (“The fact that a would-be litigant has Article III
standing does not guarantee the right to take an appeal.”);
Agrettiv. ANR Freight Sys., Inc., 982 F.2d 242, 247 (7th Cir.
1992) (“Mere allegations of injury in fact . . . as a result of a
settlement simply do not rise to the level of plain legal
prejudice.”). Thus, a non-settling entity may have Article III
standing but nonetheless lack prudential standing to
challenge a settlement.?

A.

To establish Article III standing, the Schools must show
that they have “(1) suffered an injury in fact, (2) that is fairly
traceable to the challenged conduct of the defendant, and

3 We recognize that it might be better to ask whether a non-settling entity
has a “cause of action” to object to the settlement, instead of asking
whether the non-settling party has “standing” to object the settlement, as
we did in Waller. The term “standing” “is a word of many, too many,
meanings.” Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 90
(1998) (quoting United States v. Vanness, 85 F.3d 661, 663 n.2 (D.C.
Cir. 1996)). And federal courts use many different terms to refer to a
litigant’s eligibility to bring a particular claim or appeal when the
eligibility requirements stem from a statute or legal doctrine other than
Article II1. See, e.g., Bank of Am. Corp. v. City of Miami, 581 U.S. 189,
197 (2017) (pointing out that the terms “prudential standing,” “statutory
standing,” and “cause of action” have all been used to describe the “zone
of interests” requirement); Lexmark, 572 U.S. at 128 n.4 (explaining that
the nomenclature of “statutory standing,” “prudential standing,” and a
“cause of action” have all been used interchangeably to refer to non-
Article III limits on standing). Still, because we, and our sister circuits,
have predominantly referred to the Waller formal-legal-prejudice
requirement as a “standing” requirement, we continue to do so here. See,
e.g., Melito v. Experian Mktg. Sols., Inc., 923 F.3d 85, 91 (2d Cir. 2019);
In re Vitamins Antitrust Class Actions, 215 F.3d 26, 31 (D.C. Cir. 2000);
Smith v. Arthur Andersen LLP, 421 F.3d 989, 998-99 (9th Cir. 2005).
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(3) that is likely to be redressed by a favorable judicial
decision.” Spokeo, Inc. v. Robins, 578 U.S. 330, 338 (2016).

The Schools allege that their inclusion on Exhibit C has
caused them reputational harm. We must first determine
whether the alleged reputational harm is concrete enough to
constitute “injury in fact.” Lujan v. Defs. of Wildlife, 504
U.S. 555, 560 (1992).

“Central to assessing concreteness is whether the
asserted harm has a ‘close relationship’ to a harm
traditionally recognized as providing a basis for a lawsuit in
American courts—such as physical harm, monetary harm, or
various intangible harms including (as relevant here)
reputational harm.” TransUnion LLC v. Ramirez, 594 U.S.
413, 417 (2021).

The Department argues that, because Exhibit C is not
false, misleading, or defamatory, it cannot cause injury that
is concrete enough to support Article Il standing without
other proof of concrete harm. Nothing in the settlement
agreement states that the schools listed in Exhibit C engaged
in any wrongdoing or that the Department made a finding to
that effect. However, the Department and Plaintiffs’ joint
motion for settlement approval states, “The Department has
determined that attendance at one [of the schools listed in
Exhibit C] justifies presumptive relief, for purposes of this
settlement, based on strong indicia regarding substantial
misconduct by [the] listed schools, whether credibly alleged
or in some instances proven, and the high rate of class
members with applications related to the listed schools.” The
Schools argue that, because the “speaker” of this statement
i1s the Department, and the Department is their “primary
federal regulator,” the reputational harm caused by the
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statement is sufficiently concrete to constitute Article III
injury.

We agree with the Schools that the Department’s
statement could cause reputational injury that supports
Article III standing, even if the statement is not false,
misleading, or defamatory. “In looking to whether a
plaintiff’s asserted harm has a ‘close relationship’ to a harm
traditionally recognized as providing a basis for a lawsuit in
American courts, we do not require an exact duplicate.”
TransUnion, 594 U.S. at 433. A non-defamatory statement
may cause reputational harm that is concrete enough to
confer standing if it is “disparag[ing]” or “impugns the
professional integrity” of its subject, Kennedy v. Warren, 66
F.4th 1199, 1206 (9th Cir. 2023), or if it “would subject [a
person] to hatred, contempt, or ridicule,” TransUnion, 594
U.S. at 432 (citation omitted). Such statements cause more
concrete harm when the government is the speaker, because
there i1s a “unique stigma associated with having a
government official label someone a law breaker.” Kennedy,
66 F.4th at 1206. Thus, even when “we are unsure” that an
unretracted government statement actually implies that a
person or entity engaged in unlawful conduct, if “any
reader . .. might come away with this impression,” the
resulting reputational injury “is a sufficiently concrete injury
for standing purposes.” Id. Here, an individual who reads the
Department’s statement about Exhibit C might come away
with the impression that schools listed in Exhibit C have
engaged in unlawful conduct. Consequently, the Schools’
alleged reputational harm is concrete enough to support
Article III standing.

The Department also contends that the alleged
reputational injury is not redressable by a favorable decision.
Reputational injury, however, is redressable if the relief
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because reversal or vacatur would enable and likely cause
the Department to retract the statement and file a new motion
for settlement approval. Therefore, the Schools have met
their burden to establish Article III standing based on their
alleged reputational harm.*

B.

As noted above, a non-settling entity generally lacks
prudential standing to object to a settlement—or to challenge
on appeal a district court’s approval of a settlement, unless
the non-settling entity demonstrates that it will “sustain some
formal legal prejudice as a result of the settlement.” Waller,
828 F.2d at 583. “This rule advances the policy of
encouraging the voluntary settlement of lawsuits.” /d. “[T]he
interest in encouraging settlements” is particularly strong “in
class actions, which are often complex, drawn out
proceedings demanding a large share of finite judicial
resources.” Mayfield v. Barr, 985 F.2d 1090, 1092 (D.C. Cir.
1993).

Courts have applied this rule to both parties and non-
parties, including non-settling defendants, Smith, 421 F.3d at
998; Waller, 828 F.2d at 582; non-settling third-party
defendants, Melito, 923 F.3d at 91; opted-out class members,
Mayfield, 985 F.2d at 1092; and non-class members, Gould
v. Alleco, Inc., 883 F.2d at 281, 285 (4th Cir. 1989).

The Department argues that the Schools, as non-settling
permissive intervenors, lack standing to challenge the
settlement approval on appeal. The Schools argue that the
parties have forfeited this issue. Alternatively, the Schools

* Because we conclude that the Schools have Article 111 standing based
on their alleged reputational injury, we do not reach whether they have
standing based on their alleged financial and procedural injuries.
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that the Schools, as intervenors, “fail to identify any cause of
action that would permit them to challenge the district
court’s approval of the settlement.” As noted above, courts
use the terms ‘“standing” and ‘“cause of action”
interchangeably to refer to a particular litigant’s eligibility to
bring a particular claim or appeal. See supra note 3.
Although the Department did not cite Waller, a party does
not have to cite a particular case to adequately raise an issue.
See Nelson v. Adams USA, Inc., 529 U.S. 460, 469 (2000)
(“[T]his principle [of preserving an issue] does not demand
the incantation of particular words; rather, it requires that the
lower court be fairly put on notice as to the substance of the
issue.”); see also United States v. Williams, 846 F.3d 303,
311 (9th Cir. 2017) (explaining that a party does not waive
or forfeit arguments relating to claims it properly presents to
the district court); Thompson v. Runnells, 705 F.3d 1089,
1098 (9th Cir. 2013) (“[W]e may consider new legal
arguments raised by the parties relating to claims previously
raised in the litigation.”). And in any event, the Schools
apparently understood that the Department’s cause-of-action
argument invoked the Waller rule because they countered in
their reply brief, “[U]nder a ‘recognized exception,” non-
settling defendants may object if, as here, they will suffer
‘formal legal prejudice as a result of the settlement,’”
quoting Waller and citing Smith. See Thompson, 705 F.3d at
1100 (noting the court did not abuse its discretion in
considering a new legal argument that was “fully addressed
by both parties” on appeal).

Under these circumstances, the parties have not forfeited
their challenge to the Schools’ standing to object to the
settlement.



ase 3:19-cv-03674-WHA  Document 441  Filed 11/05/24  Page 24 of -

24 SWEET V. EVERGLADES COLLEGE, INC.

2.

The Schools, as non-settling intervenors, lack standing
to object to the district court’s settlement approval unless
they demonstrate formal legal prejudice.®

Formal legal prejudice “exists only in those rare
circumstances when, for example, the settlement agreement
formally strips a non-settling party of a legal claim or cause
of action, such as a cross-claim for contribution or
indemnification, invalidates a non-settling party’s contract
rights, or the right to present relevant evidence at a trial.”
Bhatia v. Piedrahita, 756 F.3d 211, 218 (2d Cir. 2014);
accord Waller, 828 F.2d at 582—83. It is not enough for a
non-settling entity to allege that the settlement “effectively
strips them of defenses” or claims if nothing in the settlement
agreement precludes the non-settling entity “from asserting
in the district court or in other litigation any claims or
defenses that may be available to them.” Bhatia, 756 F.3d at
218.

Thus, for example, we held that a non-settling party
demonstrated formal legal prejudice where the settlement
approval order explicitly stated, “The non-settling parties are
permanently barred and enjoined from asserting or

¢ For purposes of the Waller rule, an intervenor who is not a party to a
settlement is like any other non-settling entity. See, e.g., Waller, 828 F.2d
at 584 (holding that non-settling entity should have been granted
intervention as of right but lacked standing to object to settlement);
United States v. Gila Valley Irrigation Dist., 345 F. App’x 281, 283 (9th
Cir. 2009) (applying Waller and holding that a tribal intervenor lacked
standing to challenge a district court’s order approving a settlement
agreement); Ball ex rel. Burba v. Dewine, No. 20-3927, 2021 WL
4047032, at *3 (6th Cir. June 30, 2021) (holding that entities that had
been granted intervention nonetheless did “not have standing to
challenge the settlement agreement on appeal”).
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continuing to prosecute, either directly or in any other
capacity, any and all Claims (as defined in the Settlement
Agreement) . ...” Smith, 421 F.3d at 1000. But we held that
a non-settling defendant did not demonstrate formal legal
prejudice where a settlement bound a settling party to
“cooperate” with other settling parties in prosecuting claims
against the intervenor but did not require the disclosure of
privileged communications. Waller, 828 F.2d at 584. “At
most,” we said, “the settlement puts [the intervenor]| at
something of a tactical disadvantage in the continuing
litigation. Such an injury does not constitute plain legal
prejudice.” Id.”

The Schools do not identify any provision in the
settlement agreement or settlement approval order that
formally strips them of any legal claim or defense, or any
contractual right. The settlement does not compromise any
of the Schools’ rights or impose any obligations or liabilities
on them. For class members’ BD applications associated
with Exhibit C schools, the settlement only requires the
Department to fully discharge the amount that those
borrowers owe the federal government. The settlement does
not entitle the Department to recoup any funds from the
schools.

Normally, when the Department approves a BD
application, the Department has the discretion to initiate a
separate proceeding against the school for recoupment. 34
C.F.R. § 668.125. But even when the Department initiates a

" Because the Waller rule and its exception are closely related to Federal
Rule of Civil Procedure 41(a)(2) governing voluntary dismissals, federal
courts often use the terms “formal legal prejudice” and “plain legal
prejudice” interchangeably—as we did in Waller itself. See 828 F.2d at
583, 584.
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as a result of the settlement.” Id. at 582—-83. Because Waller
is not a special rule about appellate standing, but is instead
a rule that governs the ability to make objections to a
settlement both in the district court and on appeal, see Opin.
at 21-22, the majority’s Waller-based ruling necessarily
rests on the premise that the district court should not have
allowed the Schools to be heard in objection to the settlement
and should not have addressed those objections on the
merits. In effect, then, the majority holds that the district
court erred when it granted permissive intervention to the
Schools “for the sole and express purpose of objecting to and
opposing the class action settlement.” In my view, the
district court did not abuse its discretion in allowing the
Schools to permissively intervene for the purpose of
objecting to the settlement. See Blum v. Merrill Lynch
Pierce Fenner & Smith Inc., 712 F.3d 1349, 1352 (9th Cir.
2013) (“We review a decision whether to grant permissive
intervention under an abuse of discretion standard.” (citation
omitted)).! And because the district court thus properly
reached the merits of the intervenor Schools’ objections, the
Schools have a right to appeal that adverse ruling, and we
must resolve those merits.

A

“We have often stated that permissive intervention
‘requires (1) an independent ground for jurisdiction; (2) a
timely motion; and (3) a common question of law and fact
between the movant’s claim or defense and the main

' T agree with the majority that the Plaintiffs and the Government
adequately preserved their objections on this score. Both have
consistently argued, in the district court and on appeal, that the Schools
lack a sufficient interest in the settlement to warrant their being heard in
objection.
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noted that the underlying allegations of false financial
statements in the complaint confirmed that the accounting
firm had an “obvious interest in defending against such
allegations” on the merits. /d. at 582. In effect, we held that
the accounting firm should have been added as a defendant
with respect to the merits of the duplicative action. The
intervention-as-of-right issue was thus independent of, and
did not rest on, the accounting firm’s objections to the
settlement.  Although we did not discuss permissive
intervention, it seems obvious from the district court’s ruling
that, had it been presented with a motion seeking only
permissive intervention for the limited purpose of objecting
to the settlement, that court would have exercised its
discretion to deny permissive intervention. Waller thus had
no occasion to address the specific question that confronts
us here, namely, whether a district court has discretion to
allow permissive intervention for the limited purpose of
objecting to a settlement, even in the absence of “formal
legal prejudice.” Apart from its inapposite reliance on
Waller, the majority cites no published precedent that it
claims addresses this specific issue, and 1 have found none
either.

In resolving this open question, I discern no reason for
imposing Waller’s “formal legal prejudice” standard as an
artificial constraint on a district court’s exercise of its
authority to allow permissive intervention for the limited
purpose of objecting to a settlement. Indeed, requiring a
showing of formal legal prejudice in order to obtain
permissive intervention would effectively require the
putative intervenor to establish that it qualifies for
intervention as of right. The sort of “formal legal prejudice”
discussed in Waller—e.g., a codefendant’s loss of a “legal
claim or cause of action” due to a settlement, the invalidation



























