Case 8:19-cv-01236-KKM-SPF  Document 346  Filed 09/30/24 Page 1 of 53 PagelD
6392

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

UNITED STATES OF AMERICA
ex rel. CLARISSA ZAFIROV,
Relator/Plaintiff,

V. Case No: 8:19-cv-01236-KKM-SPF

FLORIDA MEDICAL
ASSOCIATES, LLC, et al.,

Defendants.

ORDER

For five years, Clarissa Zafirov has prosecuted various corporate entities on behalf
of the United States, pursuing treble damages and other daunting monetary penalties for
alleged harms to the public fisc. Zafirov has determined which defendants to sue, which
theories to raise, which motions to file, and which evidence to obtain. If the action proceeds
to an appeal, Zafirov will decide which arguments to preserve, further binding the federal
government. Yet no one—not the President, not a department head, and not a court of
law—appointed Zafirov to the office of relator. Instead, relying on an idiosyncratic

provision of the False Claims Act, Zafirov appointed herself. This she may not do.
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I. BACKGROUND

A. The False Claims Act

The False Claims Act (FCA) proscribes fraudulent claims for payment from the
United States and the withholding of payments owed to the United States. 31 U.S.C.
§ 3729(a)(1)(A)—(G), (b)(2)(A)Gi), (b)(3). Those prohibitions sweep broadly. For
example, a recipient of federal funds is liable whenever it knowingly misrepresents
compliance with a “statutory, regulatory, or contractual requirement” when the
representation is “material to the Government's payment decision.” Universal Health
Servs., Inc. v. United States ex rel. Escobar, 579 U.S. 176,192 (2016). A physician is liable
when he knowingly certifies to the government, in an attempt to obtain reimbursement,
that a procedure is ‘reasonable and necessary’” if “the procedure was not reasonable and
necessary under the government’s definition of the phrase.” United States ex rel. Polukoft
v. St. Mark’s Hosp., 895 F.3d 730, 742—-43 (10th Cir. 2018). And a manufacturer is liable
who “knowingly supplies nonconforming goods to the government, based on a belief that
the nonconforming goods are just as good as the goods specified in the contract.” United
States ex rel. Compton v. Midwest Specialties, Inc., 142 F.3d 296, 304 (6th Cir. 1998).

The complexity of the regulations and contractual requirements in the fields where
FCA litigation often occurs—such as healthcare, defense spending, or government

contracting—frequently render the legal obligations of defendants “subject to multiple









Case 8:19-cv-01236-KKM-SPF  Document 346  Filed 09/30/24 Page 6 of 53 PagelD
6397

relator to the government. See 31 U.S.C. § 3730(c). But even when it intervenes, the
government must generally seek judicial approval before the relator’s action may be settled
or dismissed. See id. § 3730(c)(2)(A)—(B). If the government declines to intervene, as it
does in the vast majority of actions, the relator prosecutes the action without direction from
the Department of Justice (DQO]J) or consultation with pertinent agencies. See Stephen
Cox, Deputy Assoc. Att'y Gen., U.S. Dep’t of Just.,, Remarks at the Federal Bar
Association Qui Tam Conference (Feb. 28, 2018) (“Despite the significant role that qui
tam cases continue to play in the Department’s False Claims Act efforts . . . it remains the
case that the Department intervenes in only about 1 in 5 cases that are filed.”),
https://perma.cc/NY8E-DAGS3; see contra U.S. Dep’t of Just., Just. Manual § 4-4.110
(2024) (requiring that government attorneys, but not realtors, “confer with the relevant
agency during the investigative, litigation, and settlement phases of [an FCA matter]”),
https://perma.cc/ZFL5-TVXB.

Today’s frequent use of the FCA’s qui tam provision emerged relatively recently.
Although the FCA as enacted in 1863 permitted relator suits, it took a package of pro-
relator amendments in 1986 to elevate the device from obscurity. At least one study found
that the DOJ’s records reveal only three qui tam actions in the four decades between 1943
and 1986, see WILLIAM L. STRINGER, THE FALSE CLAIMS ACT AMENDMENTS: AN

ASSESSMENT OF ECONOMIC IMPACT 23 (1996) (admitting that the records are
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incomplete but concluding that qui tam actions were “undoubtedly very few”), while others
estimate that the “DO]J used to receive about six qui tam cases a year” before the 1986
amendments, Steve France, The Private War on Pentagon Fraud, 76 A.B.A. J. 46, 48
(1990). Whatever the precise figure, the relator amendments triggered an explosion of qui
tam lawsuits. See 2023 FCA Stats at 1-2 (showing 31 new FCA qui tam matters in fiscal
year 1987 rising to 712 new qui tam matters in 2023).

The proliferation of qui tam litigation of the last forty years has yielded mixed results
for the United States. On the one hand, qui tam actions now generate increased revenue
for the federal government. See 2023 FCA Stats at 1-2 (showing that fiscal year 2023
settlements and judgments in FCA qui tam actions totaled over $2.3 billion, as compared
to roughly $2.3 million in 1988). On the other hand, non-intervened qui tam actions
require the DOJ and federal agencies to “devote significant resources to monitoring them”
at the cost of “pursu[ing] other meritorious cases and priorities.” See Jesse Panuccio, Acting
Assoc. Att'y Gen., U.S. Dep’t of Just., Remarks at the American Bar Association’s 12th
National Institute on the Civil False Claims Act and Qui Tam Enforcement (June 14,
2018), https://perma.cc/Q897-3942. This strain on federal resources recently spurred the
DOQJ to instruct government attorneys to dismiss FCA actions when, among other things,
a relator’s action lacks merit; duplicates a pre-existing government investigation and adds

no useful information; interferes with an agency’s policies or programs; or threatens
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recovery,” and thus that a relator has Article III standing. /d. at 772-74. Applying this
reasoning, the Supreme Court and the Eleventh Circuit have rejected attacks on a relator’s
standing while expressly reserving a ruling on an Article II challenge. /d. at 778 n.8; Ruckh,
963 F.3d at 1100 n.9.! Because precedent gives Zafirov standing, the motion for judgment
on the pleadings does not threaten subject matter jurisdiction.

With subject matter jurisdiction secured, Zafirov argues that the defendants waived
the Article IT challenges. Resp. at 4. Zafirov is mistaken. If “a plaintiff receives notice [of
a constitutional affirmative defense]...by some means other than pleadings, the
defendant’s failure” may be excused. Grant v. Preferred Rsch., Inc., 885 F.2d 795, 797
(11th Cir. 1989) (quotations omitted). That is the case here. Zafirov received notice of the
defendants’ Article II challenges in a motion for judgment on the pleadings filed well over
a year before the scheduled trial. See FED. R. CIV. P. 12(c) (permitting such motions “after

the pleadings have closed” but “early enough not to delay trial”); see also, e.g., King v.

! Intervening Supreme Court decisions and longstanding precedent arguably undermine Stevens's core
assumption—that a relator’s interest in the lawsuit vests before final judgment. Compare United States ex
rel. Polansky v. Exec. Health Res., 599 U.S. 419, 428-39 (2023) (explaining that the United States may
intervene in an FCA qui tam action at any time and then move to dismiss under a deferential standard),
with id. at 451 (Thomas, J., dissenting) (explaining that “[f]or [ Stevens's] holding to make sense, it appears
that [a relator’s partial] assignment must be effective no later than the point in time at which the
Government declines to intervene in the seal period and the relator may proceed with the action as the only
plaintiff in court”). See also Saikrishna Prakash, 7he Chief Prosecutor, 73 GEO. WASH. L. REV. 521, 591
(2005) (explaining that nineteenth century precedent “suggests that the qui tam relator has no right to fines
until she actually receives them . . . [h]ence, even after the relator commences the suit, the president may
pardon or perhaps take the lesser step of entering a nolle prosequi before the court”). Whatever tension
exists in the precedent, the Supreme Court has not overruled Stevens, so its holding remains binding.

12
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Akima Glob. Servs., 775 F. App’x 617, 620 n.1 (11th Cir. 2019) (per curiam) (concluding
that a similar motion filed four months before trial was timely). Zafirov had every
opportunity to rebut the challenges in written submissions and at oral argument. Under
these circumstances, Zafirov suffers no prejudice by consideration of a motion that is
“purely legal and does not require either side to present additional facts or arguments to a
jury.” United States ex rel. Wallace v. Exactech, Inc., No. 18-cv-1010, 2023 WL 8027309,
at *3 (N.D. Ala. Nov. 20, 2023) (permitting the same challenge on a similar procedural
posture).

In the alternative but for similar reasons, I would grant the defendants’ request for

leave to amend their responsive pleadings under Rule 15(a)(2) to include the Article II

challenges as affirmative defenses. See MJP at 4 n.4; Reply (Doc. 233) at 2 n.4.

B. An FCA Relator Is an Officer of the United States

“[Ulnlike anyone else, the President is a branch of government, and the
Constitution vests in him sweeping powers and duties.” 7rump, 144 S. Ct. at 2346.
Relevant here, “the ‘executive Power'—all of it—is ‘vested in [the] President,” who must
‘take Care that the Laws be faithfully executed.” ” Seila Law, 591 U.S. at 203 (quoting U.S.
CONST. art. II, § 1, cl. 1; id. § 3). That is to say, the President, as the head of the Executive
Branch, has the power and the duty to enforce federal law. See, e.g., United States v. Texas,

599 U.S. 670, 678-79 (2023).

13
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The Framers understood that this concentration of power, “unique in our
constitutional structure,” is “necessary to secure the authority of the Executive so that he
could carry out his unique responsibilities.” Seila Law, 591 U.S. at 223-24. “T'o justify and
check that authority...the Framers made the President the most democratic and
politically accountable official in Government.” /d. at 224 (emphasis omitted). Unlike any
other elected official, “[o]nly the President (along with the Vice President) is elected by the
entire Nation.” /d. “And the President’s political accountability is enhanced by the solitary
nature of the Executive Branch, which provides ‘a single object for the jealousy and
watchfulness of the people.”” Id. (quoting THE FEDERALIST NO. 70, at 475 (A.
Hamilton) (J. Cooke ed. 1961)).

The Framers also knew that “it would be ‘impossib[le]” for ‘one man’ to ‘perform all
the great business of the State.”” Id. at 213 (quoting 30 WRITINGS OF GEORGE
WASHINGTON 334 (J. Fitzpatrick ed. 1939)). Thus, “the Constitution assumes that lesser
executive officers will ‘assist the supreme Magistrate in discharging the duties of his trust.””
1d. (quoting 30 WRITINGS OF GEORGE WASHINGTON 334). To maintain the Executive
Branch’s unitary structure and prevent the abuse of power, “[t]hese lesser officers must
remain accountable to the President, whose authority they wield.” /d. at 213. In this way,

« <

the chain of dependence [is] preserved,’ so that ‘the lowest officers, the middle grade, and

14
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prosecutor in its duration and non-personal nature, a relator occupies a continuing position.

Thus, Zafirov is subject to the Appointments Clause.

1. An FCA Relator Exercises Significant Authority Pursuant to the Laws of
the United States

The power to initiate an enforcement action in the name of the United States to
vindicate a public right constitutes “significant authority pursuant to the laws of the United
States.” Lucia, 585 U.S. at 245 (quoting Buckley, 424 U.S. at 126). The FCA confers that
power to relators and allows them to litigate actions to final judgment and beyond. In the
process, a relator often binds the federal government (sometimes even in future cases) and
recovers punitive damages that flow to the public treasury. Under Buckley’s “significant
authority” test, an FCA relator passes muster. Executive branch practice confirms the
point. And none of Zafirov’s abundant attempts to distinguish a relator’s power from

officials that the Supreme Court holds are constitutional officers persuades otherwise.

i. An FCA Relator’s Civil Litigation Powers Are “Significant Authority”
When articulating the “significant authority” test in Buckley, the Supreme Court
held that members of the Federal Election Commission (FEC) were “Officers of the
United States” for two independent reasons. First, the Court explained that an official
vested with the power to “conduct[] civil litigation in the courts of the United States for
vindicating public rights” must be an officer under the Appointments Clause. Buckley, 424

U.S. at 126, 140. The Court reasoned that “[a] lawsuit is the ultimate remedy for a breach
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of the law” and thus an executive function reserved to the President to whom “the
Constitution entrusts the responsibility to ‘take Care that the Laws be faithfully
executed.” ” Id. at 138 (quoting U.S. CONST. art. II, § 3). Because the FEC possessed civil
“enforcement power, exemplified by its discretionary power to seek judicial relief,” the
commissioners exercised this kind of significant authority. /d. As a result, the
commissioners must be subject to the Appointments Clause to remain accountable to the
Executive Branch.

Second, the FEC commissioners possessed other “broad administrative powers,”
each of which “represent[ed] the performance of a significant governmental duty exercised
pursuant to a public law.” Id. at 140-41. The Court considered these functions—
“rulemaking, advisory opinions, and determinations of eligibility of funds”—as distinct
from the FEC’s enforcement authority, which the Court understood as unequivocally
executive and sufficient to constitute significant authority alone. Compare id. at 139-140
(concluding that the FEC’s enforcement authority “may be discharged only by persons who
are ‘Officers of the United States’ within the language of [the Appointments Clause]”),
with id. at 140—41 (analyzing separately the FEC’s “administrative powers”). Still, because
the FEC’s “administrative functions” neither “operate[d] merely in aid of congressional

authority to legislate [nor were] sufficiently removed from the administration and

18
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enforcement of public law,” they too could be exercised only by officers of the United
States. Id. at 141.

The Supreme Court continues to rely on Buckley’s significant authority standard to
discern who qualifies as an officer. In Morrison v. Olson, the Supreme Court thought it
“clear” that an independent counsel—required by statute not to “hold[] any office of profit
or trust under the United States” before appointment, 28 U.S.C. § 593(b)(2)—became an
officer when she assumed the government’s prosecutorial responsibilities in a single action.
487 U.S. 654, 671 n.12 (1988). The Supreme Court has likewise held that other executive
officials who play a role in enforcing or administering federal law are Officers of the United
States, including SEC administrative law judges, Lucia, 585 U.S. at 241, 244-51,
administrative patent judges, Arthrex, 594 U.S. at 13, and the Directors of the Consumer
Financial Protection Bureau and the Federal Housing Finance Authority, Seila Law, 591
U.S. at 219-20; Collins v. Yellen, 594 U.S. 220, 250-53 (2021).

Similar to those officials, an FCA relator wields significant authority because she
“conduct[s] civil litigation in the courts of the United States for vindicating public rights.”
Buckley, 424 U.S. at 126, 140. A relator may file a complaint, without ex ante oversight by
the federal government, to initiate an enforcement action on behalf of the United States
for treble damages and substantial statutory penalties. 31 U.S.C. §§ 3729(a)(1), 3730(b).

That act precludes all but the Attorney General from “interven[ing] or bring[ing] a related

19
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an enforcement action. Whether the President exercises sufficient control over a relator is
a question better suited to the defendants’ other Article II argument, which I need not
reach. But back-end executive supervision—exercised by the government in only a fifth of
cases—does not diminish the significance of an FCA relator’s front-end power to bring an
enforcement action against a private party in federal court on behalf of the United States.
See also Kelly, 9 F.3d at 758 (conceding that the issue is a “close question under Buckley”
in non-intervened cases where the “relator retains primary responsibility for the litigation”).

Lastly, Zafirov lacks support for the view that an individual who prosecutes matters
on behalf of the United States must receive federal resources for her pre-suit investigations
to be deemed an officer of the United States. Simply naming a power that relators do not
possess does not vitiate their officer status. And the lack of government resources to
investigate before filing a complaint does not negate the relator’s power to sue, which under
Buckley is significant authority.

In addition to the above proposed distinctions, Zafirov contends that Cochise
Consultancy, Inc. v. United States ex rel. Hunt settled this issue. Resp. at 13. In Cochise,
the Supreme Court noted that relators are not officials of the United States “in the ordinary
sense of that phrase.” 587 U.S. 262, 272 (2019). Zafirov misreads the import of that
statement. The Court was rejecting a statutory interpretation argument about why a

particular statute of limitations did not apply to relators. In so doing, the Court explained—
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on behalf of the United States,” Seila Law, 591 U.S. at 219; Yates, 21 F.4th at 1308. That
power renders the comparison inapt.

Finally, Zafirov gestures at a much broader attack on the Supreme Court’s Article
IT precedent, placing extensive reliance on a draft academic article purporting to “[a]pply[]
a novel, mixed-method study of private rights of action” to justify “the vast majority of
private enforcement schemes.” Nitisha Baronia, et al., Private Enforcement and Article 1T
(Private Enforcement) (Doc. 264-3) at 1. Yet the article itself concedes that, if any private
delegation of enforcement authority is unconstitutional, it is probably the FCA’s qui tam
provision. See id. at 56-57 (explaining that the FCA “implicate[s] nearly every cross-
doctrinal concern identified” in the manuscript). Thus, the centerpiece of Zafirov’s
Article I structural argument not only fails to justify an exception to longstanding
Article II jurisprudence, but the article also cuts against her on the constitutionality of the
FCA qui tam provision that the defendants challenge.

x * *

In the end, none of Zafirov’s arguments overcome the reality that an FCA relator
initiates a lawsuit that “seek[s] daunting monetary penalties against private parties on
behalf of the United States in federal court.” Seila Law, 591 U.S. at 219. Exercising such

“quintessentially executive power” disposes of the significant authority question in the
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analogous to the FCA, which permits a relator to perform a “traditional, exclusive function
of the government.” Yates, 21 F.4th at 1310.

For example, consider an ordinary bounty statute offering informers a reward. Such
a statute does not authorize the informer to wield power, much less the core executive
power a relator exercises by litigating on behalf of the United States to vindicate a public
right and impose punitive sanctions on private parties. Similarly, a statute regulating
conduct injurious to both public and private rights that attaches additional remedies to a
private cause of action operates more like an environmental citizen-suit provision than the
FCA. Only Stevens's narrowest category of statutes, those “provid[ing] both a bounty and
an express cause of action [to common informers],” 529 U.S. at 777, is “relevantly similar”
for Article II purposes, V. Y. State Rifle & Pistol Assoc. v. Bruen, 597 U.S. 1, 29 (2022).
This narrower view tracks English qui tam practice, where similar statutes generally used
language authorizing “any person [to] . . . sue for the [penalty]” as a “common informer.”
2 WILLIAM BLACKSTONE, COMMENTARIES *438.7 Thus, while the exact number of this

narrow category of qui tam-like statutes at the founding is uncertain and their use even

"Stevens explained that the Supreme Court had previously “suggested, in dictum, that [s]tatutes providing
for a reward to informers which do not specifically either authorize or forbid the informer to institute the
action are construed to authorize him to sue.”” 529 U.S. at 777 n.7 (alteration in the original) (quoting
United States ex rel. Marcus v. Hess, 317 U.S. 537, 541 n. 4 (1943)). But though Stevens's dicta mentioned
Hess's dicta, the former did not endorse the latter. See id. For good reason—giving conclusive weight to
Hess's dicta would work an enormous change in federal law enforcement by converting every bounty statute
into a private cause of action. Such a sea change is unwarranted, especially given that Hess misinterpreted
a third, still earlier piece of dicta in Adams v. Woods, 6 U.S. (2 Cranch) 336 (1805). See Woolhandler &
Nelson, Does History Defeat Standing Doctrine?, 102 MICH. L. REV. at 727 n.183.
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is an officer of the United States is neither novel nor surprising. See Polansky, 599 U.S. at
442 (Kavanaugh, J., concurring, joined by Barrett, J.) (urging the Court to consider in an
appropriate case the “substantial arguments” that qui tam is inconsistent with Article II);
id. at 449 (Thomas, J., dissenting) (same); 7axpayers Against Fraud, 41 F.3d at 1050
(Nelson, J., concurring in part and in the judgment) (declining to concur in “Part II of the
court’s opinion, where the constitutionality of the qui tam provisions of the False Claims
Act is upheld”); Riley, 252 F.3d at 758-75 (Smith, J., dissenting) (identifying “the FCA’s
violation of the Appointments Clause”); Constitutionality of the Qui Tam Provisions of
the False Claims Act, 13 Op. O.L.C. at 221 (William Barr, Ass’t Att'y Gen.) (arguing that
“qui tam suits brought by private parties to enforce the claims of the United States plainly
violate the Appointments Clause of the Constitution”).

Because Zafirov initiated this FCA action when unconstitutionally appointed, I
grant the defendants’ motion for judgment on the pleadings and dismiss the case.

Accordingly, the following is ORDERED:

1. The defendants’ Motion for Judgment on the Pleadings (Doc. 180) is

GRANTED.
2. The Clerk is directed to ENTER JUDGMENT for the defendants and

against Zafirov, which shall read “This case is dismissed with prejudice as to

Dr. Clarissa Zafirov.”
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