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causes to be made or used, a false record or statement material to a false or
fraudulent claim,” id. § 3729(a)(1)(B). The Act defines a “claim’” to include
“any request or demand ... for money or property [that] ... is presented to
an officer, employee, or agent of the United States.” Id. § 3729(b)(2)(A)(i).
When Congress enacted the statute in 1863, it followed a “long tradi-
tion ... in England and the American Colonies,” Vermont Agency of Nat. Res.
v. United States ex rel. Stevens, 529 U.S. 765, 774 (2000), by incorporating qui
tam provisions authorizing private persons to bring suit to redress frauds
against the United States. Act of Mar. 2, 1863, ch. 67, §§ 4, 6, 12 Stat. 696, 698.
The current version of the Act retains the basic structure of the qui tam mech-
anism. The Attorney General may bring a civil action to recover treble dam-
ages and civil penalties for a violation of the Act. See 31 U.S.C. § 3730(a).
Alternatively, a private person known as a relator may bring suit, “for the
person and for the United States Government,” “in the name of the Govern-
ment.” Id. § 3730(b)(1). The relator’s complaint must be filed under seal and
served on the United States. Id. § 3730(b)(2). The government then has 60

days, subject to extension, to decide whether to intervene and take over the

suit. Id. § 3730(b)(2), (3).
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Donziger, 38 F.4th 290, 296-299 (2d Cir. 2022) (special prosecutor). HCAT
makes the same point (Br. 67-68). But those roles, unlike relators’ roles, were
not specific to the individuals appointed to perform them. Even though they
were temporary, they were continuing in the crucial sense that their “duties”
would “continue” even “though the person” performing them “be
changed.” Maurice, 26 F. Cas. at 1214. As the Supreme Court explained,
Alexia Morrison was not even the first person to hold her independent coun-
sel office: The court that appointed her had initially appointed James
McKay, who had resigned and been replaced by her. Morrison, 487 U.S. at
667. Her role was thus clearly “continuing” even though it was not perma-
nent. The duties of a bank receiver were likewise not limited to performance
by a single individual. See Officers of the United States Within the Meaning of
the Appointments Clause, 31 Op. O.L.C. 73, 111 (2007). If a given person ap-
pointed to act as a receiver became unable to perform his duties, that would
not negate the need for a receivership; it would simply require the appoint-
ment of another receiver in place of the first. In Stanton v. Wilkeson, 22 F. Cas.
1074 (S.D.N.Y. 1876), another bank-receiver case, the court made this point

clear when explaining that “[v]acation of office by the comptroller” of the
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Riley —was correct to reject HCAT’s constitutional challenge. There is no
reason for the en banc Court to reconsider Riley.

II. The District Court Erred By Not Imposing The Statutorily Re-
quired Penalty

The district court erred, however, by concluding that the Excessive
Fines Clause prevented it from imposing the minimum civil penalty that the
False Claims Act requires for the number of claims that the jury found to
have been false. Assuming the Eighth Amendment’s Excessive Fines Clause
applies in a qui tam action that the government has not taken over, the
amount of civil penalties prescribed by the statute is consistent with the Ex-
cessive Fines Clause.?

1. A monetary penalty violates the Excessive Fines Clause only “if
it is grossly disproportional to the gravity of a defendant’s offense.” United

States v. Bajakajian, 524 U.S. 321, 334 (1998). That is the same “standard of

3 The Supreme Court has twice reserved the question whether the Ex-
cessive Fines Clause applies in qui tam suits in which the government has
not intervened. See Austin v. United States, 509 U.S. 602, 607 n.3 (1993);
Browning-Ferris Indus. of Vt., Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 275 n.21
(1989). For present purposes, the government does not dispute the applica-
bility of the Excessive Fines Clause. The Court can assume, without decid-
ing, that it applies.

-30 -
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gross disproportionality articulated in” the Supreme Court’s “Cruel and Un-
usual Punishments Clause precedents.” Id. at 336. Under that highly defer-
ential standard, a penalty need only “bear some relationship to the gravity of
the offense that it is designed to punish.” Id. at 334 (emphasis added).

In Bajakajian, the Supreme Court held that even that deferential stand-
ard did not permit the government to require the forfeiture of the full
amount of cash (more than $300,000) carried by a person who had failed to
disclose it to a customs inspector. The Court reasoned that the amount of
the forfeiture had literally nothing to do with the gravity of the offense —the
failure to report. 524 U.S. at 337-340.

But Bajakajian did not involve a statutorily specified penalty for a par-
ticular offense, and nothing in its reasoning suggests that, where Congress
has specified what it regards as an appropriate penalty for a particular act, a
court may hold that provision unconstitutional because it disagrees with
Congress’s judgment about what penalty is proportionate to the offense. To
the contrary, Bajakajian — like other decisions of the Supreme Court—empha-
sizes “that judgments about the appropriate punishment for an offense be-

long in the first instance to the legislature.” 524 U.S. at 336; see, e.g., Rummel
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v. Estelle, 445 U.S. 263, 271-284 (1980); Gore v. United States, 357 U.S. 386, 393
(1958).

Applying Bajakajian, the federal courts of appeals have almost uni-
formly upheld the constitutionality of civil penalties within the statutorily
authorized range in False Claims Act cases. See Stop Ill. Health Care Fraud,
LLC v. Sayeed, 100 F.4th 899, 906-908 (7th Cir. 2024), reh’g denied, 2024 WL
2785312 (7th Cir. May 30, 2024); Yates v. Pinellas Hematology & Oncology, P.A.,
21 F.4th 1288, 1314-1316 (11th Cir. 2021); United States ex rel. Drakeford v.
Tuomey, 792 F.3d 364, 387-390 (4th Cir. 2015); United States v. Aleff, 772 F.3d
508, 512-513 (8th Cir. 2014); United States ex rel. Bunk v. Gosselin World Wide
Moving, N.V., 741 F.3d 390, 405-410 (4th Cir. 2013); United States v. Bourseau,
531 F.3d 1159, 1173-1174 (9th Cir. 2008); United States v. Rogan, 517 F.3d 449,
454 (7th Cir. 2008). Like the Supreme Court, the courts of appeals have em-
phasized that it is for Congress rather than the courts to determine what
penalty is appropriate for a false claim. They have accordingly recognized

177

“’a strong presumption of constitutionality where the value of a’” penalty
“’falls within the ... range prescribed by Congress.”” Stop Ill. Health Care

Fraud, 100 F.4th at 907; see Yates, 21 F.4th at 1314 (“’[Plenalties falling below

-32.
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actual damages ratio of 3 to 1”7 was the “the maximum allowable” in this
case, ROA.6055.

a.  The ratio-based analysis that the district court applied stems
from the Supreme Court’s decisions in BMW of North America, Inc. v. Gore,
517 U.S. 559 (1996), and State Farm Mutual Automobile Insurance Co. v. Camp-
bell, 538 U.S. 408 (2003).

In Gore, the Supreme Court held that the Due Process Clause did not
permit a $2 million punitive-damages award against BMW for having failed
to advise dealers or customers of certain predelivery repairs to new cars. The
Court’s reasoning rested on the premise that BMW had not received “fair
notice ... of the severity of the penalty that” it could face for its conduct. 517
U.S. at 574. The Court considered the ratio between the punitive-damages
award and the actual “harm or potential harm” caused by BMW’s conduct,
but only as one of “[t]hree guideposts ... indicat[ing],” in its view, that BMW
had not “receive[d] adequate notice.” Id. at 574-575.

The Supreme Court’s reasoning in State Farm was similar. In invali-
dating a $145 million punitive-damages award, in a case with $1 million in

actual damages, the Court again emphasized the need for “fair notice.”” 538

-42 -
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U.S. at 417. It expressed concern about “the imprecise manner in which pu-

nitive damages systems are administered,” leaving juries “with wide dis-

777 1"

cretion in choosing amounts”” and “’pos[ing] an acute danger of arbi-
trar[iness].”” Id. As in Gore, the Court looked to the ratio between the puni-
tive and actual damages as a “guidepost,” id. at 418 —but as in Gore, the
Court’s analysis of the ratio was tied to the fair-notice and arbitrariness con-
cerns arising from the ad hoc determination of punitive damages by juries,
see id. at 424-428.

b. For several reasons, the analysis set forth in Gore and State Farm
cannot properly be understood to mean that it is unconstitutional for Con-
gress to specify a monetary penalty for a given offense that exceeds, by more
than “a single-digit ratio,” State Farm, 538 U.S. at 425 —much less the “3 to 1”
ratio that the district court deemed acceptable here, ROA.6055— the actual
harm caused by the offense. This Court recognized as much in Vanderbilt,
when it held that the principles articulated in Gore and State Farm are “inap-
plicable” where Congress has specified a particular penalty. Vanderbilt, 692
F.3d at 374.

First, the Supreme Court has explained that “if a constitutional claim

is covered by a specific constitutional provision, such as the Fourth or Eighth
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Amendment, the claim must be analyzed under the standard appropriate to
that specific provision, not under the rubric of substantive due process.”
United States v. Lanier, 520 U.S. 259, 272 n.7 (1997) (citing Graham v. Connor,
490 U.S. 386, 394 (1989)). The Due Process Clause can properly apply to pu-
nitive damages because the “Excessive Fines Clause does not apply to
awards of punitive damages in cases between private parties,” Browning-
Ferris Indus. of Vt., Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 260 (1989). But it
cannot properly apply to civil penalties more specifically governed by the
Excessive Fines Clause.

Second, as the Court recognized in Vanderbilt, the arbitrariness and fair-
notice concerns that animated Gore and State Farm “are inapplicable” where
Congress has specified the penalty for violating a given prohibition. 692 F.3d
at 374. In that situation, potential violators have fair notice of the sanction
they may face for their conduct, and it is neither arbitrary nor unfair for a
court to impose it. Nor is there some other basis to believe that the Due
Process Clause might bar the imposition of a statutorily specified penalty.
The Due Process Clause protects those rights that are ““deeply rooted in this
Nation’s history and tradition” and ‘implicit in the concept of ordered lib-

erty.”” Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 231 (2022). There
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It was therefore incorrect for the district court to conclude that “a civil
penalty to actual damages ratio of 3 to 1 is the maximum allowable under
the Excessive Fines clause here.” ROA.6055. That conclusion cannot be
squared with this Court’s recognition that the ratio-based analysis adopted
in due-process cases has no proper bearing on the constitutionality of a leg-
islatively specified penalty.

CONCLUSION

This Court should affirm the district court’s ruling as to the constitu-

tionality of the False Claims Act’s qui tam provisions and reverse its ruling

as to the Excessive Fines Clause. Assuming the Court rejects HCAT’s other
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the court so orders. The Government may elect to intervene and proceed
with the action within 60 days after it receives both the complaint and the
material evidence and information.

(3) The Government may, for good cause shown, move the court for
extensions of the time during which the complaint remains under seal under
paragraph (2). Any such motions may be supported by affidavits or other
submissions in camera. The defendant shall not be required to respond to
any complaint filed under this section until 20 days after the complaint is
unsealed and served upon the defendant pursuant to Rule 4 of the Federal
Rules of Civil Procedure.

(4) Before the expiration of the 60-day period or any extensions ob-
tained under paragraph (3), the Government shall —

(A) proceed with the action, in which case the action shall be con-
ducted by the Government; or

(B) notify the court that it declines to take over the action, in which
case the person bringing the action shall have the right to conduct the action.

(5) When a person brings an action under this subsection, no person
other than the Government may intervene or bring a related action based on
the facts underlying the pending action.

(c) Rights of the parties to qui tam actions. —

(1) If the Government proceeds with the action, it shall have the pri-
mary responsibility for prosecuting the action, and shall not be bound by an
act of the person bringing the action. Such person shall have the right to
continue as a party to the action, subject to the limitations set forth in para-

graph (2).
(2) (A) The Government may dismiss the action notwithstanding the
objections of the person initiating the action if the person has been notified

by the Government of the filing of the motion and the court has provided
the person with an opportunity for a hearing on the motion.

(B) The Government may settle the action with the defendant not-
withstanding the objections of the person initiating the action if the court
determines, after a hearing, that the proposed settlement is fair, adequate,

_AD-


















